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ACT:

Excess Profits Tax- - Assessnent -- Sal e of theatre and
restaurant--Goodwi |l --Value of--Principle of conputation-
Excess Profits Tax Act, 1940 (XV of 1940).

HEADNOTE:

The appel |l ant carried on various businesses and one such was
the running of a Theatre and Restaurant.  In Cctober, ' 1943,
a subsidiary conpany was forned whi ch was using the prem ses
of the Theatre under a lease granted to it fromApril, 1944,
In working out the capital of the two conpanies for excess
profits tax, a claimof rupees five |lakhs for goodwill as

part of the capital of the subsidiary conpany was not taken
into account.

On reference to the High Court it held that the Tribunal
shoul d have all owed the value of the goodw |l  whatever it
t hought was reasonable at the date of transfer. Thereafter
the Tribunal took into account only the value | ease-hold  of
the site to the subsidiary conpany and cane to t he
conclusion that no goodwill had been acquired by the
busi ness of the Theatre as such and whatever goodwi ||l there
was related to the site of building itself, and estinmated
the value of goodwill at rupees two |akhs. Petition  under
ss. 66(1) and 66(2) read with S. 21 of the Excess Profits
Tax Act being rejected by the Tribunal and the H gh Court,
the appell ants canme appeal by special |eave.

Held, that the goodwill of a business needed to be
considered in a broader way. It depended upon a variety  of
circunstances or a conbination of them The nature, the
| ocation, the

(1) (1959) 36 I.T.R 222.
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service, the standing of the business, the honesty of those
who run it, and the lack of conpetition and many other
factors went individually or together to nake up the
goodwi I |, though the locality always played a considerable
part. Shift the locality, and the goodwill nay be |ost but
it was not everything. The power to attract custom depended
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on one or nore of the other factors as well.

In the instant case a question of |aw did arise, whether the
goodwi Il of the Eros Theatre and Restaurant Ltd. was
calcul ated in accordance with | aw

Cruttwell v. Lye, (1810) 17 ves. 335, Trego v. Hunt, (1896)
A C. 7 (H L.), Inland Revenue Conmm ssioners v. Miller &
Co.’s Margarin, Ltd., 9101 A C 217 (H L.), Daniell wv.
Federal Conmi ssioner of Taxation, (1928) 42 C. L. R 296 and
Federal Conmm ssioner of Taxation v. WIIlianson, (1943) 67
C.L.R 561, discussed.

JUDGVMVENT:

ClVIL APPELLATE JURI SDI.CTION:. Civil Appeals Nos. 776 and 777
of 1957.

Appeal s by special | eave fromthe judgnent and order dated
Sept enber . 25, 1956, of the Bonbay Hi gh Court in Incone-tax
Application No. 48 of 1956; and fromthe judgnent and order
dated WMarch 17,1954, of the lIncone-tax Appellate Tribunal
Bonbay, in E'P.T.A Nos. 757,903  and 944 of 1948-49,
respectively.

A. V. Viswanat ha Sastri and G Copal akrishnan, for the appellants.
A N. Kripal and D. Gupta. for the respondent.

1960. Novenber 30. The Judgnment of the Court was delivered
by

Hl DAYATULLAH, J.-These are two appeal s, with special |eave,
agai nst an order of the Hi gh Court of Bonbay rejecting a
petition under s. 66(2) of the Indian Income-tax Act and the
order of the |Income-tax Appellate Tribunal, Bonbay, in
respect of which the petitionto the Hi gh Court was nade.
Messrs. S. C. Canbatta & Co. (Private) Ltd., Bonmbay, have
filed these appeals, and the Commi ssioner of Excess Profits
Tax, Bonbay, is the respondent.

W are concerned in these appeals wth three chargeable
accounting periods, each ending respectively on Decenber 31
beginning with the year, 1943 and ending with the year
1945.
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The appellants carry on various businesses, and one such
busi ness was the running of a theatre and restaurant, called
the Eros Theatre and Restaurant. In Cctober, 1943, a
subsidiary Conpany called the Eros Theatre and Restaurant,
Ltd. was forned. The paid up capital of the subsidiary
Conpany was Rs. 7,91,100 divided into 7,911 shares of Rs.
100 each. 7,901 shares were allotted to the appellant
Conpany as consideration for assets, goodwll, ~ stock-in-
trade and book debts which were taken over by the subsidiary
Conpany, and the renaining 10 shares were held by the ' Cam

batta famly. The assets which were transferred were as
foll ows:
Asset s:
Assets transferred.. Rs. 1, 28, 968
St ock-in-trade. Rs. 40, 000
Book debts..... Rs. 100
Rs. 1, 69, 068

They together with the capital reserve of Rs. 6,211,032 nuade
up the anobunt of Rs. 7,90, 100. In the books of the
subsidiary Conpany, the share capital account was shown
separately as foll ows:

Rs. 2,50, 000 debited to the various assets account.

Rs. 5,00, 000 debited to the goodw Il account.

Rs. 40,000 debited to the stock-in-trade account.
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Rs. 100 debited to the book debts account.

It wll thus appear that goodwi Il was not shown separately
in the appellants’ account books, but only in the accounts
of the subsidiary Conmpany. |In working out the capital of
the two Conpanies for excess profits tax, a sum of Rs.
5,00,000 was claimed as goodwi Il as part of the capital of
the subsidiary Conpany. Both the Departnment as well as the
Tribunal held that s. 8(3) of the Excess Profits Tax Act
applied; and the goodwill was not taken into account in
working out the capital. The Tribunal declined to state a
case, but the H gh Court directed that a reference be made
on two questions, which were framed as foll ows:
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"(1) Whether on the facts of the case, the Appellate
Tribunal was right in applying section 8(3) of the Excess
Profits Tax Act?

(2)..Wiether in the conputation of the capital enployed..in

t he business of the assessee, the Tribunal erred in....not
including’ the value of the goodwill or any "portion
t her eof 2"

The Hi gh Court by its judgment and order answered the first
guestion in the negative and the second, in the affirmtive.
It held that sub-s. (5) and not sub-s. (3) of s. 8 of the

Excess Profits Tax Act was applicable. 1t, therefore, held
that "the Tribunal 'should have allowed for the value of the
goodwi I |  whatever it thought was reasonable at the date of

the transfer."

Wen the nmatter 'went before the Tribunal again, three
affidavits and a valuation report by a firm of. architects
were filed. The goodwill, according to the report of the
architects, amunted to Rs. 25 lakhs. It nmay be nentioned
here that the subsidiary Conpany was ~using the prenises
under a | ease granted on Novenber 20, 1944, for three years
beginning fromApril 1, 1944, on a rental of Rs. 9,500 per
month. The Tribunal cane to the conclusion that no goodw ||
had been acquired by the business of the Theatre as such

and that whatever goodwi ||l there was, related to the site
and building itself. They then proceeded to consider what
value should be set upon the goodwill on the date of the
transfer of the subsidiary Conpany as directed by the High
Court. They took into account certain factors in reaching
their concl usions. They first considered the earni ng
capacity of the business, and held that prior to 1942 the
busi ness had not nmmde profits, and that the nane of Eros
Theatre and Restaurant thus by itself had no goodw Il at
all. They, therefore, considered that the only -goodwill
which had been acquired attached to the |ease, ~which the
trustees had given to the Eros ; Theatre and Restaurant Ltd.,
and computing the goodwill as the value of the lease to the
subsi diary Company, they felt that Rs. 2 |lakhs was a |ibera

estimate of the value of the goodwill in the hands of Eros
Theatre and Restaurant, Ltd. at the material tinme.
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Petitions wunder ss. 66(1) and 66(2) read with a. 21 of the
Excess Profits Tax Act were respectively rejected by the
Tribunal and the High Court; but the appellants obtained
special leave fromthis Court, and filed these appeals.

In our opinion, a question of law did arise in the case
whet her the goodwi Il of the Eros Theatre and’  Restaurant,
Ltd., was calculated in accordance with law. The Tribuna

seens to have taken into account only the value of the
| easehold of the site to the subsidiary Conpany, and
rejected other considerations which go to nmake up the
goodwi | I of a business. No doubt, in Cruttwell v. Lye(1),
Lord Eldon, L. C. observed that goodwi Il was "nothing nore
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than the probability that the old custoners would resort to
the old place". The description given by Lord Eldon has
been consi dered al ways to be exceedingly narrow. The natter
has to be considered fromthe nature of the business,
because the goodwill of a public inn and the goodwill of a
huge departnmental stores cannot be cal culated on identica
principles. The matter has been considered in two cases by
the House of Lords. The first case is Trego v. Hunt (2),
where all the definitions previously given were considered,
and Lord Macnaghten observed that goodwill is "the whole
advant age, whatever it may be of the reputation and
connection of the firm which may have been built wup by
years of honest work or gained by I|avish expenditure of
noney". In a subsequent case reported in Inland Revenue
Conmi ssioners v. Miller & Co.s.Margarin, Ltd. (3), Lord
Macnaght en at pp.. 223 and 224 rmade t he fol l owi ng
observations:.

"What is goodwill? It is a thing very easy to describe,
very difficult to define. It is the benefit and advantage
of the good-nane, reputation, and connection of a business.
It is the attractive force which brings in custom It is
t he one thing which distinguishes an ol d-est abl i shed
busi ness from a new  busi ness at its first
start.............. . .. If there is one attribute cormon to
all cases of goodwill in it is the attribute

(1) (1810) 17 Ves. 335. 346.

(2) (1896) A. C. 7 (HL.).

(3) (1901) A.C. 217 (H.L.).

810

of locality. For goodwl!| has no i ndependent existence. It
cannot subsist by itself. "It must be attached to a
busi ness. Destroy the business, and the goodw ||  perishes

with it, though elements remain which  my perhaps be
gat hered up and be revived again".

These two cases and others were considered in two
"Australian cases. The first is Daniell v. Federal Com
m ssioner of Taxation (1), where, ‘Knox, C. J. observed:

"My opinion is that while it cannot be said to be absolutely
and necessarily inseparable fromthe prem ses or to have no
separate value, prina facie at any rate it nmay be treated as
attached to the premnmises and whatever its value may be,
should be treated as an enhancenent of the —value of “the
prem ses".

In the second case reported in Federal Conm ssioner  of
Taxation v. WIllianmson (2), Rich, J., observed at p. 564
as follows:

"Hence to deternmine the nature of the goodw Il in any given
case, it is necessary to consider the type of business and
the type of custoner which such a business is . inherently
likely to attract as wel | as t he surroundi ng
circunstances............ The goodwi Il of a business is a
conposite thing referable in part to its locality, iin part
to the way in which it is conducted and the personality of
those who conduct it, and in part to the |Ilikelihood  of
conpetition, many custonmers being no doubt actuated by m xed
notives in conferring their custont.

In Earl Jowitt's Dictionary of English Law, 1959 Edn.
"goodwi I 1" is defined thus:

"The goodwi || of a business is the benefit which arises from
its having been carried on for sonme time in a particular
house, or by a particular person or firm or fromthe use of
a particular trade mark or trade nang"

It will thus be seen that the goowi Il of a business depends
upon a variety of circunstances or a conbination of them
The | ocation, the service, the standing of the business, the
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honesty of those who run it, and the | ack of conpetition and
many other factors go individually or together to nake up
the goodwi | I,
(1) (1928) 42 C.L.R 296.
(2) (1943) 67 C.L.R 561.
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though locality always plays a considerable part. Shift the
locality, and the goodwill nay be lost. At the sane tine,
locality is not everything. The power to attract custom
depends on one or nore of the other factors as well. In the
case of a theatre or restaurant, what is catered, how the
service is run and what the conpetition is, contribute also
to the goodwill.
From the above, it is nanifest that the matter of goodw ||
needs to be consideredin a much broader way than what the
Tri bunal has done. A question of law did arise in the case,
and, in our opinion, the H gh Court should have directed the
Tribunal to state a case upon it.
Cvil | Appeal ~ No. 776 of 1957 is allowed. The Hi gh Court
will framea suitable question, and ask for a statenent of
the case from the Tribunal, and decide the question in
accordance with law. The costs of this appeal shall be
borne by the respondent; but the costs in the H gh Court
shall abide the result.” There will be no order in Givil
Appeal No. 777 of 1957.

C. A No. 776 of 1957 all owed.




