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PETI TI ONER
KARNATAKA PAVWN BROKERS ASSN. & ORS. ETC.
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STATE OF KARNATAKA & ORS. ETC
DATE OF JUDGVENT: 29/ 10/ 1998
BENCH

S. P. Bharucha, K. Venkat aswam

JUDGVENT:

K. Vankat aswanm, J.

The conmmon question'that arises for consideration in
all these appeals is whether a Pawn-broker is a dealer and
carries on ’'business” wthin the neaning of the State
General Sales Tax Act' read with the State Pawnbrokers Act
and Rul es when he causes the  sales of unredeened
articl es/goods, occasioned by the default of the Pawner
through (statutory) Auctioneer.

The above question has to be considered wth
reference to the provisions of the Tam |" Nadu Ceneral Sal es
Tax Act read with the Tam | Nadu Pawnbrokers Act and Rul es
as well as the Karnataka Sales Tax Act read with the
Kar nat aka Pawnbrokers Act and Rul es. W may point out that
the rel evant provisions of both the Sales Tax Acts and the
Pawnbr okers Act are substantially the sane and for 't he sake
of conveni ence the provisions nentioned hereinafter are the
provi si ons of the Karnataka Acts.

Before going into the subm ssions advanced at the
bar, certain basic background facts need to be stated.

Pawn- br oker is a person who carries on the business
of taking goods and chattels in pawn for a loan. ~ On paynent
of the noney lent wth interest and other admnissible
i nci dental expenses the pawn-broker is liable to return the
articles pledged. under the Act and Rules franed
t hereunder, the pawn-broker has to take out a licence to
carry on the business of pawn-broker. In addition to/that,
he has to maintain various account books, registers and
records as prescribed under the Rules. In the event of the
pawner’s failure to redeemthe pledged articles wthin the
stipulated tine and the grace period statutorily allowed,
the pawn-broker is at liberty to bring the articles pawned
for sale at a public auction conducted in accordance wth
the rul es prescribed under the Act. Such sale by public
auction must be conducted only throng an approved aucti oneer
and in the manner specified in the rules. The pawn-broker
is given liberty to did at such public auction

The rel evant statutory provisions may now be noted.

Before the enactrment of the Pawn-brokers Act by the
States, the transactions of pledge/ pawmn were governed by the
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provi sions of the Indian Contract Act. Chapter [IX of the
Contract Act deals wth the bailnents of Pledges. Section
172 defines ’'pledge’, 'pawner’ and 'pawnee’ as under : -

"The bail nent of goods as security for payment of
a debt or performance of a promse is called
"pledge". The bailor is in this case called the
"pawner". The bailee is called the "pawnee".

Sections 173 to 176 deal with the various rights of
the Pawnee. Section 177 deals with the defaulting pawner’s
right to redeem

In addition to the provisions in the Contract Act
dealing with the pledge, it was felt necessary by the States
to bring in a separate|legislation concerning the business
of Pawn-brokers ~in order to regulate and control that
busi ness ~of Pawn-brokers. Accordingly, the Pawnbrokers Act
cane to be enacted. The Pawnbrokers Act provides details of
the nmanner in which the business of a Pawn-broker should be
carried on and how the rightsand liabilities of the Pawner
and the Pawnee shoul d be adjusted and settl ed.

A Pawn-broker in the Karnataka Pawnbrokers Act
(hereinafter called the "Act’') is defined in Section 2(7) as
foll ows: -

"Pawn- br oker" means a person who carries on the
busi ness of taking goods and chattels in pawn for
a | oan;

Expl anation - Every person who keeps a shop for
t he purchase or sale of goods or chattels and who
pur chases goods or chattels and pays or advances
thereon any sum of (noney, wth or ‘under an
agreenment or understanding expressed or inplied
that the goods or <chattels nmay be afterwards
re-purchased on any terns, is a pawnbroker wthin
the meaning of this clause."

Section 3 conpels the Pawn-broker to obtain a
licence. Section 7 directs the Pawn-broker to give a ticket
to the Pawner on taking a pledge in pawn. Section 11 an
i mportant section, deals wth the redenption of pledge,
whi ch reads as foll ows: -

"11. Redenmption of pledge - (1) Every pl edge
shal | be redeenable within one year fromthe day
of pawni ng excl usive of that day; and there shal
be added to that year of redenption fifteen days
of grace wthin which every pledge (if not
redeened within the period of redenption) shal
continue to be redeemabl e.

(2) A pl edge pawned for a sum not exceeding ten

rupees, if not redeemed wthin the period of
redenpti on and days of grace, shall at the end of
the days of grace becone the pawnbroker’s
absol ute property.

(3) A pledge pawned for a sum exceeding ten
rupees shall further continue to be redeenable
until it is disposed of as provided in this Act,
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although the period of redenption and days of
grace have expired

Expl anation -- Were the contract between the
parties provides a longer period for redenption
than one year, the provisions of sub-sections
(1), (2) and (3) shall be read and construed as
if references to such |onger period had been
substituted for the references to the period of
one year therein."

Section 12 of the Act deals with the sale of pledge

and inspection of sale book, which reads as follwos: -

"Sale of pledge and i nspection of sal e book
(1) A pledge pawned for a sum exceeding ten
rupees shall, when di sposed of by the pawnbroker
be disposed of by sale by auction and not
ot herw se, -and the sale shall be conducted in
accordance with such rul es as may be prescri bed.

(2) A pawnbroker may did for and purchase at a
sal e by public auction conduct ed under
sub-section (1), a pl edge pawned with hiny and on
such purchase he shall become the absolute owner
of the pledge.

(3) At 'any tine wthin three years after the
public auction, the hol der of the pawn-ticket my
i nspect the entry relaiting to the sale either in
the pawnbroker’s book or in such catal ogue of the
auction as may be prescribed.

(4) (a) Where on such inspection or otherw se
the pledge appears to have been sold for nore
than the amount of the |loan and the interest and
char ges due at the time of the sale, the
pawnbroker shall pay( to the holder  of the
pawn-ticket on denmand made wthin three years
after the sale, the surplus after deducting
therefrom the necessary costs and charges of the
sal e.

(b) If on such demand it appears that the
sale of the pledge has resulted in a surplus but
that within twelve nonths before. or ~after~ such
sale, the sale of another pledge or pledges of
the sane person has resulted in a deficit, the
pawnbroker nmay set off the deficitl against the
surplus and shall be liable to pay only the
bl | ance if any after such set off."

The next rel evenant provision will be Rule 20 of the

Kar nat aka Pawnbr okers Rul es, which reads as under :-

Vi ew,

"20. Procedure in auction of pledges. -- The
procedure for sale by public auction of pledges
shall be as follows: -

(1) The sale shall be conducted by an aucti oneer
approved by the Licencing Authority or from the
| nspect or of Money Lenders and the Pawn- Brokers.
(2) The auctioneer shal

causes all pledges to be exposed to public
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(ii) get a catelogue of the pledges to be sold in
auction containing the following particulars printed:-

(a) the nanme, place of business and I|icence
nunber of the pawn-broker concerned;

(b) date of |oan;
(c) nunber of the pledge in the pl edge book

(d) full and detailed description of the article
(weight to be noted in case of jewels);

(e) nane and address of pawner; and

(f) date, hour and place of sale;

(i) publish the printed catal ogue by getting a
copy thereof posted at the place of business of the
pawn- broker and by -distributing copies among intending
bi dders;

(iv) send at | east a week before the date fixed
for the sale:-

(a) two copies of the printed catal ogue to the
police station having jurisdiction over the
prem ses where the auction is tobe held, one
copy for being posted on the notice board of the
police station and another copy for record at the
police station:]

[(aa) two copies of the printed catal ogue to the
Li censing Authority having jurisdiction over the
prem ses where the auction is to be held, one
copy for being pasted on the notice board of his
of fice and anot her copy for record;

(b) one copy of the printed catalogue to - the
police station or each of the police stations
having jurisdiction over the place of t he
busi ness of the pawnbroker concerned for record
at such police station; and

(c) in any case, shall notify each of the police
stations having jurisdiction over the  places of
busi ness of the pawnbroker concerned and the
pl ace or places of sale, and postponement of such
auction and all the subsequent dates of auction;]

(v) send a copy of the printed catal ogue by registered
post to the pawner at least a week before the date fixed
for sale.

(3) The pl edges of each pawnbroker in the catalog shall be
separate fromthe pl edges of any other pawnbroker notifying
the sale in a news paper approved by the Licensing Authority
or the Inspectors of Mpney Lenders and the Pawnbrokers
furnishing the follow ng details also:

(a) the panwbroker’s nanme and place of
busi ness; and
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(b) the nonths in which the pledges were
pawned.

(4) Were the pawnbroker hinself bids at the
sal e, the auctioneer shall not take the bidding in
any fromother than that in which he takes, the
bi dding of other persons at the sane scale, and
the auctioneer on knocking down any article to a
pawnbroker shall forthwith declare audibly the
nane of the pawnbroker as purchaser

(5) The auctioneer shall, wthin fourteen
days, after the sale deliver to the pawnbroker an
aut henti cated copy of the catal ogue, or of so nuch
thereof as relates to the pledges of t hat
pawnbr oker indicating also the charges for the
sal e of each article.

(6) The pawnbroker shall preserve every such
catal ogue for ~at |east  three years after the
auction."

Section 2(f-2) of the Karnataka Sales. Tax Act, 1957
defines 'business’ ‘as foll ows;

"Busi ness" includes -

"(i) any trade, comerce or manufacture or any
adventure or. concern in the nature of trade,
commerce or- manufacture, whether —or not such
trade, comrerce, manufacture adventure or concern
is carried on with a nmotive to nake gain or profit
and whether or not any profit accrues from such
trade, COMEr ce, manuf-act ur e, advent ure or
concern; and

(ii) any transaction in connection wth or
incidental or ancillary to such trade comerce,
manuf acture, adventure or concern.”

Section 2(k) defines 'dealer’. The relevant portion
is as follows:

"2(k) "Dealer" means any person who carries on
the business of buying selling supplying or
di stributing goods directly or otherw se, whether
for cash or for deferred paynent, or/ for
conmm ssion, renuneration or ot her val uabl e
consi deration, and includes - ......... .. "

The definition of 'sale is found in Section 2(t).
The rel evant portion is as follows: -

"2(t) "Sale" Wth all its grammatical variation
and cognate expressions neans every transfer of
the property in goods [other than by way of a
nort gage, hypot hecati on, charge or pledge] by one
person to another in the course of trade or
business for <cash or for deferred paynent or
ot her valuable consideration, [and i ncl udes,

A careful reading of the above extracted provisions
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will show that the Pawner can redeemthe pledged article
within the period stipulated or wthin the grace period
provided or before the sale of pawned article takes place
t hrough auctioneer. However, once the article is brought of
sal e and sold, the Pawner would | ose his right in the pawned
article as the general property right in the said article
passes on to the purchaser

On the basis of the general facts broadly stated as
above, the contentions of the |earned counsel were advanced.

S/ Shri K. Parasaran and D.A Dave, |earned senior
counsel , advanced |eading arguments on behalf of the
appel l ants. The contentions raised by the counsel are as
follows : -

The Pawn- brokers as noney | enders | end noney on the
pl edge of « articles. It is incorrect to state that they are
engaged i n the business of buyingand/or selling of goods. On
the pledge of the articles, a relationship of bailor and
bailee conmes into existence and as such the bailee has no
right to sell the property contrary to the contract or other

statutory provisions regulating their relationship. If at
all there is a sale occasioned by the default of the Pawner
in redeemng the article, the auctioneer nust be treated as
the seller and the liability to pay the sales tax will be

only on the auctioneer. As the Pawn-broker hinself is given
a right to did ‘at the sale under the rules, he cannot be
treated as the seller. Consequently, the Pawn-broker cannot
be considered as a dealer effecting a sale. According to the
| earned senior counsel, on-a harnonious reading of the
rel evant provisions of the Sales Tax Act and the Pawnbrokers
Act, the only conclusion possible is that the Pawn-broker is
not a dealer effecting a sale of property and, therefore, he
is not liable for sales tax on such sales. At the nost, it
is contended that the sale of pledged articles, in the
ci rcunst ances, nust be deened to be incidental to the main
busi ness of pawn-broker not attracting the provisions of the
State General Sales Tax Act. It is also contended that the
fact that Pawnbrokers Act and the Rules framed therein
enabl ed the Pawn-brokers to dispose of the pawned articles
by way of sale through an auctioneer; it does not in any way
amount to transferring the general property right in~ goods
by the Pawn-broker resulting in passing on of the property
to the purchaser, it would be contrary to the -concept of
sale as contained in the Sale of Goods Act as the law does
not recogni se such a transaction as a sale.

M. T.L.Vishwanatha lyer, |learned senior counse
appearing on behalf of the State of Karnataka, and M.
V. Kri shnamurthi, |earned counsel appearing on behalf of the

State of Tami|l Nadu, answering the contentions of \|earned
counsel for the appellants, subnmitted that factually ‘there
is a sale in disposing of the pledged articles through
public auction, cannot be disputed. The right to bring the
articles for sale through public auction in the event of
default on the part of the pawner to redeem vests with the
" Pawn- broker’ and the same is incidental to the business of
pawn- br oker and the same is incidental to the business of

pawn br oker. The concept of business includes the business
of pawnbroker with incidental right to sell the unredeened
goods. On the facts of the case, the auctioneer cannot be
treated as the seller for inposing tax on him The

appel | ant s have adnmitted that the sale of wunredeened
articles is incidental to the business of pawnbroker. | f
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that be so the Iliability to pay sale tax on such sales
cannot be avoided in view of the definitions of business,
dealer and sale in the Sales Tax Acts. The |earned counse
submitted that the reasonings given by the Hgh Courts are
wel | -founded and the conclusions thereon do not call for
interference in these appeals.

The case law cited by the learned counsel on both
the sides will be referred to at the appropriate place.

Al the contentions now raised by the |Iearned
counsel for the appellants were raised before the High
Courts of Karnataka and Mdras, but without success. Both
the Hi gh Courts rejected simlar contentions and found that
the Pawnbrokers are liable to pay sales tax on the sal es of
articles through public ~auction on account of default
conmitted by the Pawner.

The | earned judges of the D vision Bench of the
Karnat aka H gh Court after referring to a judgnent of this
Court in Bank of Bihar Vs. State of Bihar [AIR 1971 SC
1210] . held that the Pawnbroker has a special property
right in the pledge and that special property right is to be
di stingui shed fromthe nore right of detention which the
hol der of a lien possesses. The Division Bench also held
that the sale of unredeenmed goods takes place at the
instance of the @ Pawnbroker and such sal e held through the
approved auctioneer results in passing on  the genera
property right in the goods to the purchaser. “According to
the | earned Judges the Pawnbroker squarely falls in the main
definition of deal er under the Karnataka General  Sales Tax
Act . To cone to the above conclusion the | earned Judges
i nvoked the aid of definition of pawnbroker in Section 2(7)
of the Pawn Brokers Act. After referring to a judgnment of
this Court in Lallan Prasad vs. ~Rahmat Ali & Anr. [ (1967)
2 SCR 233], the | earned Judges held that a Pawn-broker has
an inplied authority to sell and such activity of sal e which
is incidental/ancillary to the business of Pawn-broker falls
within the definition of business under the karnataka Sales
Tax Act. The | earned Judges rejected the contention of the
assesses that, if at all for the sale of pawned articles the
auctioneer is liable for sales tax and not the Pawn-broker
The reason for rejecting the above contention was that the
auctioneer was not the agent of the Pawnbroker but appointed
as auctioneer under the relevant rule. According to the
| earned Judges, the Pawnbroker has authority under the
statute to bring the pawned articles for sal e andthe pawner
loses all his rights in the article sold through the
aucti oneer at the instance of the Pawn-broker

The | earned Judges of the Division Bench- of the
Madras High Court also took the view as that  of the
Kar nat aka H gh Court and gave additional reasons as ‘well.
After referring to a full Bench judgnent of the Madras High
Court in Kandul a Radhakri shna Rao & ors. vs. The Province
of Madras [3 STC 121], the learned judges held that the
pawner, who pledges the article with the i censed
Pawn- broker, not only parts wth the possession of the
pl edged article in favour of the Pawn-broker, but by virtue
of such pledge parts wth the rights he held to sell the
pl edged article in case of default of paynent and discharge
of loan or redenption of the article pledged within the tine
stipulated therefor by the contract or by the provisions of
the Act and the rul es nmade thereunder. The |earned Judges
further held that the sale of the pawned article can be
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safely and legitimately be said to be occasioned or brought
about by t he action of the Pawn-broker only and
consequently, he alone has to be treated in law as the
person responsible and also as the person who has sold the
pl edged arti cl es. The i ntervention of an approved
auctioneer is only to prevent abuse by the Pawn-broker of
his right to auction the un-receened pledged articles to the
detriment of the pawner and to prevent exploitation of his

i nnocence or indigent circunstances. The position of the
auctioneer was that of a nore crier or broker, who brings
about sal e. Therefore, the auctioneer can be bo stretch of

i magi nati on be characterised as a seller inasmuch as be
cannot be said to have any personal or propriety interest
either in the pledged articles plays on role whatever in the
actual sale of the articles, through it is his default in
redemption of the pledged articles that results in the
auction sale of the pledged articles. 1t was |earned Judges
that the Pawn-broker, whose action and deci sion brings about
the sale and who alone having possession hands over the
pl edged ‘articles to the successful bidder subsequently, is
to be considered as a seller under the Sales Tax |aw. The
| earned Judges held that the Pawn-broker satisfies the
definition of 'dealer’ as well as business under the Tamil
Nadu General Sales  Tax  Act. whi ch are substantially the
same as that of the corresponding definitions in the
Kar nat aka Sal es Tax Act.

Aggrieved by the above -conclusions  the present
appeal s by special leave are fil ed.

The |learned Judges of the Division Bench of the
Kar nat aka Hi gh Court as well as the |earned Judges of the
Division Bench of the Madras Hi gh Court have witten
el aborately on the subject citing numerous authorities of
this Corut and of the Hgh Courts to support their
conclusions. W are, with respect in agreement eith the
concl usi ons and the reasoni ngs given for such conclusions in
the judgnments under appeal. W do not therefore, propose to
gi ve el aborate reasoni ngs, except to point out the principa
reasoni ngs to sustain the conclusions reached-in judgenents
under appeal

It cannot be and it is not disputed that the
Pawn- br oker has special property rights in the goods pl edge,
a right higher than a nere right of detention of ‘goods but a
right | esser than general property right in the goods. To
put it differently, the pawner at the tine of pledge not
only transfers to the pawnee the special right in the pledge
but also passes on his right to transfer the genera
property right in the pledge in the event of the pl edge
remai ned unredeened resulting in the sale of the pledge by
public auction through an approved auctioneer. The position
being what 1is stated above the natural consequence wll be
that it is the pawnee who holds not only the absolute
special property right in the pledge but also conditiona
general property interest in the pledge, the condition being
that he can pass on that general property only in the event
of the pledge brought to sale by public auction in
accordance with the Act and the Rules franmed thereunder

In this connection, we can usefully quote a passage
from Kandula Radhakrishna Rao (supra), which has been
approved by this Court in Bagal Kot Cenent Co. vs. State
of Mysore [(1976) 1 SCC 336].
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The Madras Hi gh Court in Kandul a Radhakrishna Rao’s
case (supra), (a Full Bench Judgrment) speaking through

Raj amannar, C.J., an emnent Judge, had an occasion to
consider the position of a broker and a conm ssion agent
under the Madras Ceneral Sales Tax Act, 1939 and the rules
made thereunder. The question that was considered in the
sai d judgnent was as to whether a commission agent is a
deal er or not under the Taxing Enactrment. The | earned Chief
Justice observed as follows : -

" As no witten conveyance, still less a
regi stered deed, is necessary for the sale of
goods, wunlike in the case of sale of inmovable
property, the contract of sale is prefornmed when
the goods are actually delivered. It is because
that there can be a sale by a person who has no
title to the goods that Section 27 enunciates the
rule “that ~ the buyer acquires no better title to

the goods than the seller had. 1In the case of a
conmi ssi on agent, t he accept ed nercantile
practice is that he has control over or

possession of the goods and he has the authority
fromthe owner of the goods to pass the property
inand title to the goods. If this is so,
undoubt edl y ' when a comm ssion agent sells goods
bel onging to his principal with his authority and
consent. and without disclosing to the buyer the
nane of 'the owner, there is certainly a transfer
of property in the  goods fromthe comm ssion
agent to the buyer.~ A business which consists in
such transactions can properly be described as a

busi ness of selling goods. A simlar position
woul d arise even in the case of a comission
agent buying for an undisclosed principal. A
Conmm ssion agent ‘doing this kind of business
would, in ny opinion fall within the definition
of dealer in the Sales  Tax Act. Nei ther the

definition of dealer nor of sale contenpl ates as
a necessary condition, that the goods sold shoul d
bel ong to the person selling or buying. There
can be a sale or purchase on behal f of -another."

W have already pointed out that this view of the
Ful | Bench of the Madras Hi hg Court had the approval of this
Court in Bagal Kot Cenment Co. (supra).

In menber, Board of Revenue, West! Bengal vs.
Controller of Stores, Eastern Railway, Calcutta [74 STC 5].
this Court had an occasion to consider whether the Sourt
Eastern Railway as a carrier of goods when “sells the
uncl ai mred goods was carrying on an activity incidental or
ancillary to its business as carrier of goods and therefore,
was a ’'dealer’ for the purpose of the Bengal Finance (Sales
Tax) Act, 1941 and liable to pay sales tax on the sale of
uncl ai med goods. Wiile answering the question in the
affirmati ve the |l earned judges held as follows : -

"In these appeals the question is whether the
assessee - railway in each case is a "dealer"” for
the purpose of assessnent wunder the Benga
Fi nance (Sales Tax) Act, 1941. |In the case of
the assessee, South Eastern Railway, what were
sold were unclainmed goods. The railway gas a
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carrier of the goods and if at the stage of
delivery goods remained unclained for a period
the railway was entitled to dispose them of.
There can be no doubt that the activity of so
di sposing of the goods was adjunctive to the
principal activity of the carriage of goods by

the railway. It is an activity which my be
regarded as necessarily incidental or ancillary
to its business as carrier of the goods. It

seems to us that the assessee, South Eastern
railway, was a "dealer" for the purposes of the
Bengal Finance (Sal es Tax) Act. 1941."

Appl yi ng the above principle to facts of these cases,
we are clearly of the opinion that in the sales of unredeened
goods through public auction by an approved auctioneer the
pawnee, who has control or possession over the goods and who
was given statutory authority to pass the general property in
and title to the goods, is the seller and as such, satisfies
the definition of 'dealer’ under the General Sales Tax Act of
both the States. This conclusion is further strengthened by
the definition of ’Pawn-broker’ (supra). The explanation to
the definition of ’'Pawn-broker’ contenplates that every
person who keeps the shop for the purchase or sale of goods
or chattels and who purchases goods or chattels and pays or
advances thereon any sum of noney, with or under an agreenent
or understanding expressed or milled that the goods or
chattels may be afterwards re-purchased on any terms, is a
Pawnbr oker within the meaning of main clause. The activities
of pawnbroker as detailed above will satisfy the definition
of business as well. We have al so noticed that the pawner
has no role at all in the sale of goods pledged except to
redeemthe sane before the sale is concluded. Therefore, he
cannot be treated as seller ~in the cont ext of t he
transacti on.

Li kewi se, the Auctionner . cannot be treated as a
seller liable to pay sales tax on the turnover as the 'rol e of
the auctioneer in the facts of these cases is very linted
and he is not under the control of the pawnbroker. Instead
the auctioneer is under the control of authorities concerned
who granted approval for being an auctioneer. In ths
connection we can usefully city a D vision Bench judgnent of
t he Madr as H gh Court in The Deputy Conm ssioner of
Commer ci al Taxes, Mdras Division, Madras -7 vs. Sri- Dayanand
Corporation, Madras-1 [21 STC 346]. The issue for decision in
that case was whether the auctioneer can be considered an a
dealer for the purpose of |evy of sales tax. The aucti oneer
in that case was also an approved Auctioneer under the
provisions of the Tanmi| Nadu Pawnbrokers Act. Wile hol ding
that the auctioneer was not a dealer liable to pay ‘tax the
| ear ned judges observed as follows : -

"W have carefully gone through the fornalities
whi ch the above rules have laid down for the
procedure at the auction of pledged goods by the
aucti oneer. But nowhere has it been stated that
the auctioneer should take over possession of the
goods fromthe pawnbroker and sell them Even the
specific provision in rule 15(2) extracted above,
only directs the auctioneer to cause all pledges
to be exposed to public view He could perform
this obligation by directing the pawnbroker to be
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present at the tinme of the sale with the articles
proposed to be sold and keep themready for
i nspection. But this obligation will not make it
necessary for the pawnbroker to part wth
possession of the goods in favour of t he
aucti oneer.

Wth a little reflection, one also realises that
a careful pawnbroker would like to keep the goods
in his own custody until they are sold and would
not like to hand over possessi on to the
auctioneer wthout any security for their safe
custody. The provisions in the pawnbrokers Act
and in particular, the obligation that auction
sales of ~unredeemed goods shall be effected
according to certain prescribed rules through
according to certain  prescribed rules through
approved auctioneers are intended to safeguard
the pledgers of goods formthe effect of nom na

or —bogus sal es of their goods by pawnbrokers in
the event of non-redenption, Wiich will otherw se
have the effect of preventing poor persons, who
respect to the pawnbrokers for Iloans, from
getting a proper val ue of the pledged goods when
they remain unredeened. The intervention of the
auct i oneer is t her ef or e, i ntended for
saf eqguarding the interestt of the pledgers of
goods but at the same time, the rules are carefu

to see that the interest of pawnbrokers are not
also affected and they do not require themto
part with the possession of the goods to the
aucti oneer before the sale. In fact the rules
are silent about the node of delivery of the
goods. They have neticulously provided for the
manner in which the sales are to be published and
conducted. The auctioneer will be carrying out
the obligations wunder the rules, even wthout
taking possession of the pledged -goods and
delivering themto the highest bidder on the fal

of the hamrer. The pawnbroker can-still bea
person who retains the possession of the goods,
and he can deliver themto the successful “bidder

at the auction by the auctioneer. It “is from
this point of viewthat we are inpressed by the
ci rcunst ances nmentioned by the Tribunal “in its

order including clause 5 of the conditions of the
auction sale which allows the bidder to take
delivery of the goods from the pawnbroker, and
the bill of sale which makes nention of the fact
that the buyer will take delivery of the goods
from the pawnbroker on paynent of the price to
t he aucti oneer.

It is no doubt a fact that section 2(g) of
the Madras General Sales Tax Act, 1959, which
defines "deal er"incl udes an aucti oneer. The
"auctioneer" is however included therein only as
an instance of other types of dealers who are also
referred to in the definition. But the main part
of the definition at the beginning of section 2(g)
refers to a person who carries on the business of
buying selling, supplying or distributing goods.
Bef ore these requirenents can apply to a dealer
f or t he purpose of levy of sales tax the
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transaction nust amount to a sale as defined in
section 2(n) of the Act. That definition makes it
necessary that there should be a transfer of
property in the goods by one person to another in
the course of business for cash or deferred
payment or ot her val uabl e considerati on. In the
present case, there is a clear finding that the
auctioneer nerely served the purpose of brining
the bidders and the pawnbrokers into contact with
each other and al so arranged for the holding of a
sale in an open and fair manner, giving the w dest
publicity to the sales so that the pl edgers m ght
get the npbst advantageous prices at the open sale
of their pledged articles.

But it is ‘the pawnbroker who ultinmately
del i vers possession of the goods to the bidder. On
this finding of fact by the Tribunal it has to be
concluded that the respondent discharged only the
duty of a crier or a broker who brought he parties
toget her, but he was not a dealer who transferred
the property in the goods to the highest bidder."

W are in agreenment with the above observations and

the conclusions reached thereon. This answers in t he
negative, the contention advanced on behal f of the appellants
t hat if at all in the transactions in question, the

Auct i oneer nust be held liable for paynment of tax.

Now coming to the contention that inasnmuch as the
pawn- broker is given liberty to bid and purchase at the sale
of unfedeened goods he cannot be deened as a seller as one
cannot sell the goods to hinself. This contention is
m s-concei ved as the Pawnbroker in such circunstance plays a
dual role one as a pawnbroker ‘and the other as i'ndividua
self. As a matter of fact, a simlar question arose  before
the Madras High Court in L.S. Chandranouli & Co.  vs The
State of Madras [18 STC 325]. In that case, the question for
consi deration was whether a |local agent of a non-resident
principal, who carried on business of his own also transfers
the goods of non-resident principal to his own business can
be considered as a transaction of sale chargeable to tax.
The | earned judges overruling a sinmilar contention held that
the concerned agent of a non-resident principal - and the
other as proprietor of his own business, tw different
indentations altogether, while transferring the goods of the
non-resident principal to hinself, he not only acted as agent
of his non-resident principal but also as a purchaser and
there is nothing in law which nilitates against the said
concl usi ons and consequent tax liability on such person. We
have no hesitation to reject the contention of the |earned
counsel for the appellants that the Pawn-broker cannot be
treated as a seller of goods in the facts and circunstances
of these case and, therefore, not a 'dealer’ under the Sales
Tax Act.

It is now well settled that any activity incidenta
or ancillary to the main business will also cone within the
definition of 'business’ wunder the Sales Tax Act and
therefore, the contention that the sale of unredeened goods,
being incidental to the business of Pawn-broker was not
liable to sales tax, cannot be accepted.
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Let us now consider the decisions cited on behal f of
the | earned counsel for the appellants.

M. K Parasaran, |earned senior counsel for the
appel lants, cited a Single Bench judgnent of the Madras Hi gh
Court in Provincial Governnment of Mdras vs. Mudukur u

Muni rathnam Chetti & Anr. [4 STC 296]. This judgnment apart
fromthe fact that it was rendered under the Madras Genera
Sales Tax Act, 1939, is not directly on the point and the
context in which the judgment was rendered, was entirely
different. That judgment considered a transaction treated by
both the parties as |oan and entrustnent of goods for sale to
others to discharge the loan. It was held that transaction
cannot be treated as a sale at the hands of the person who
advanced the noney for the purpose of |levy of sales tax. The
nature and character of the transaction in the case on hand
are totally different. Therefore, the case cited has no
application to the facts of this case.

Li kewi se,  the decisions cited by M. Dave, |earned
seni or counsel for the _appellants, namnely. The Deputy
Conmi ssi oner of Commrercial Taxes, madurai Division Madurai Vs
A.R S. Thiruneninatha Nadar. Firm Tuticorin [21 STC 233],
Lall an Prasad vs. Rahmat Ali & Anr. [(1973) 1 SCC 46] are
all under different circunstances and with reference to the
facts of those cases which have no direct bearing to the
i ssues raised in these cases.

In The Deputy Conmi ssioner of Conmercial Taxes,
Madurai  Division Mdurai (supra), the Division Bench of the
Madras Hi gh Court, on the facts of the case, held that the
bank in selling the goods pawned to it did not act as agent
of the assessee and the sales were on behalf of the  pledger
The |learned Judges further held that the pawn or pledge by
itself did not nake the pawnee or pledgee the owner of the
goods on the peculiar facts of that case.

In Lal | an Prasad’ s case (supra), this Court
consi dered a question whether the appellant in that case was
entitled to a decree in view of his denial of the pledge and
his failure to offer to redeliver the goods. |n answering
that question, this Court, after referring to Section 176 of
the Indian Contract Act, held that so | ong, however, ~as the
sal e does not take place the pawner is entitled to redeemthe
goods on paynment of the debt. Therefore, the right to sue on
the debt assunes that he is in a position to redeliver the
goods on paynent of the debt, and if by denying the pledge or
ot herwi se, he has put hinself in a position whereby he is not
able to redeliver the goods, he cannot obtain a decree.

In Bal krishna Gupta & Ors. (supra), again-a judgment
of this Court had considered a question that arose under the
Conpanies Act, 1956 and the effect and consequence of
appoi ntnent of a Receiver in respect of certain shares of a

conpany.

In Ms Chowinghee Sales Bureau (P) Ltd. (supra).
this Court, on the peculiar facts of that case, found that
there was a close and direct connecti on between an aucti oneer
and the transaction of auction sale in that case. On the
basis of the peculiar facts, this Court also found that the
aucti oneer had col |l ected sales tax on the auction sale of the
goods but had not passed on the sanme to the Revenue. In such
circunmstances, this Court held that the auctioneer was |iable
to pay sal es tax under the West Bengal Act.
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None of the <cases cited by the |earned counsel for
the appellants has any bearing to the facts of the cases on
hand. On the other hand, the decisions cited in the
j udgrment s under appeal and cited in this judgment in support
of the conclusions are directly on point.

We have already stated that we are in agreement with
the conclusions reached by the learned judges in the
judgrments wunder appeal and we have dealt wth only the
principal reasons sufficient for approving the judgments
under appeal

In the |light of the discussions nade above and for

the reasons given above we are of the view that the judgnent

under appeal lay -down the correct |aw and do not call for

any interference.  Accordingly the appeals fail and are
di sm ssed.. However, there will be no order as to costs.




