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ACT:

The Indian Police Service (Regulation of Seniority) Rules,
1954, r. 3(3) (b), second proviso-Sel ect List, Maning of-
Whet her second proviso governs nain rule or first  proviso-
Whet her choice of date for fixing seniority arbitrary and
di scrimnatory.

HEADNOTE

I n pursuance of an agreenent dated October 21, 1946, between
t he Central and Provincial Governments regarding t he
constitution of an Indian Police Service, certain draft
"rules were framed and the appellant State constituted a

Conmittee wunder the draft rules for preparing a list of
State Police Oficers who are considered suitable for
pronoti on. The Conmittee prepared a list of officers  'fit

for trial to pronotion posts’ inthe |I.P.S and the list was
approved by the U P.S.C. on Septenmber 6, 1951. On Cctober
29, 1951, the Al India Services Act, 1951, cane into force
and the Indian Police Service (Regulation of . Seniority)
Rul es, 1954 and the Indian Police. Service (Appointnent by
Promotion) Regulation, 1955, were franed under “the Act.
Rule 3 (3) (b) of the Seniority Rules provides that the year
of allotnent of an officer appointed to the service by
promoti on shall be the Year of allotnent of the junior  nost
direct-recruit who officiated continuously in a senior post
from a date earlier than the date of comencenent of
continuous officiation by the pronotee. The second proviso
to, the rule provides that an officer shall be deened to
have officiated continuously in a senior post prior to the
date of the inclusion of his nanme in the Select List if the
period of such officiation was approved by the Centra
Gover nment .

The respondent was appointed as a Dy. S.P. in t he
appel lant-State in 1947. In 1950, he was confirned as
D.S.P. and he was officiating continuously from 1951 to 1957
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in senior officiating appointrments of the I.P.S. H's nane
was included in the List of officers considered suitable for
pro. notion which was approved by the U P.S.C. on Septenber
6, 195 1, and in simlar 'fit for trial’ lists prepared
for the years 1952 and 1954. On Novenber 10, 1955, the
Selection Conmittee, set up in accordance with Regulation 3
of the Pronption Regulation, selected and recomended
officers for officiating appointnent inthe |I.P.S. and the
respondent’s nane was included in that list also. That |ist
was approved by the U P.S.C on February 10, 1956. On
December 1, 1956, the CGovernment of India consulted the
UP.S.C. as to whether this list of November 10, 1955 could
be treated as the "Select List’ within the neaning of the
second proviso to r. 3(3)(b) of the Seniority Rules. The
UP.S.C. wote back saying that it could not be SO
consi dered, because, the Comittee only recomrended officers
who were considered suitable to hold I.P.S. posts in an
officiating capacity and not for appointment to |.P.S. The
Sel ection’ Conmittee of the appellant-State, therefore, on
February ‘15, 1957, prepared a 'Select List’ for substantive
posts in-the1.P.S. and included the respondent’s nanme in
it. The Central CGovernnent decided that the officiation in
the senior posts of the officers included in the ’'fit for
trial’ lists could not be counted for the purpose of
determning the seniority of such officers under the
Seniority Rules. On July 10, 1957 the respondent was
appointed to the I.P.S., and on July 22, 1958, the Centra
CGovernment wote to the appellant-State that the approved
conti nuous officiation of the

256

respondent for seniority comrenced from February 10, 1956
the date on which the UP.S.C approved the 'fit for
continuous officiation list’ containing the respondent"s
nane, and, on that basis, the respondent was allotted the
year 1951 as his year of allotment for purposes of seniority
under r. 3 (3) (b) of the Seniority Rules.

The respondent filed a wit petitionin the High Court
cont endi ng that : (1) Rule 3 (3) (b)is not governed by
its second proviso, 'that his case was governed by the

main r. 3 (3) (b) and on the basis of his continuous
officiation in a senior post as an officer included in the
Select List of the years 1952 and 1954 —approved by the
U P.S.C. and accepted by the Central Government his year of
al l ot ment shoul d be 1948 which was the year of allotnent  of
a junior nost direct-recruit officer who of ficiated
continuously in a senior post froma date earlier than the
date of commencenent of the officiation by the respondent;
(2) Even if the second proviso governed the main r. 3(3)(b)
and only the list of February 15, 1957 was the Sel ect /List
his year-of allotment should be 1948, on the basis that his
continuous officiation throughout from 1951 to 1957 was
approved by the Central CGovernnent by inclusion in the
approved lists; (3). The choice of February 10, 1956
mentioned in the Central Governnent comuni cation dated July
22, 1958 was arbitrary; and (4) There was discrinm nation
bet ween hi m and another officer. The High Court al | owed
the wit petition

In appeal to this Court,

HELD : (1) The object of the second proviso is to cut down
the period of officiation which could be taken into
consideration wunder r. 3 (3) (b). Therefore, the second
proviso governs r. 3 (3) (b). The Pronption Regulation and
the draft rules acted upon before the Pronotion Regul ation
came into force, showthat the Comittee preparing the
Sel ect Lists should think of substantive appointments in the
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service and not officiating appointnents. In the present
case when the lists of 1951, 1952 and 1954 were prepared the
nanes were not selected for the purpose of substantive
appoi ntnent but only for the purpose of of ficiation
Therefore, the "fit for trial’ lists could not be deened to
be ' Sel ect Lists’ and hence the respondent’s officiation was
not continuous officiation of -an officer in the ' Select
List’. Only the List of February 15, 1957. could be deened
to be such Select List. Though in the letter of July 22,
1958, there was a reference toa list <called 'fit for
continuous officiation list’, there was in fact no such |i st
and the expression referred only to the list of November 10,
1955, of officers for pronmotion in an ,officiating capacity.
[264 C, E; 265 A, CD, G266 A
(2) Since the 'second proviso governs the mainr. 3(3)(b),
it was for the Central Government to approve or not to
approve, the period of officiation prior to the date of
i nclusion of the respondent in the Select List of February
15, 1957. I'n the present case, the Central Governnent,
after applying its mind to the problem approved the period
from February 10, 1956 to July 10, 1957; and there was no
evidence to show that the period of officiation prior to
February 10, 1956, of the respondent was approved by the
Central Covernment. ~ Such approval had to be accorded after
the appointnent to'thel.P.S. [265 E-,G 266 D E]
D. R Nimv. Union, [1967] 2 S.C. R 325, referred to.
(3) The date February 10, 1956, was not arbitrarily chosen
It has -a definite'relation to the —question  of approved
peri od of officiation, becaue, it was on that date that the
U P.S.C. approved the inclusion of

257
the respondent in the list for officiating appointnment for
the first tinme after the Pronotion Regul ation had cone into
force. [266 B-(
(4) There was no discrimnation between the respondent and
the. other officer, because, the latter was appointed on
June 1, 1955, after the Seniority Rules had cone into force
and was governed by the first proviso to r. 3(3)(b). [266 E-
Fl

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI ON Cvil Appeal No. 2162
of 1968.

Appeal fromthe judgnent and order dated Cctober 23, 1967,
of the Orissa High Court in OJ.C. No. 156 of 1965.

Niren De, Attorney-Ceneral, Santosh Chatterjee 'and R N
Sacht hey, for the appellants.

B. M  Patnai k, Vinoo Bhagat and P. C. Bhartari, for the
respondent .

The Judgnent of the Court was delivered by

Sikri, J. This is an appeal by certificate granted by the
H gh, Court of Oissa wunder art. 133 (1) (c) of the
Constitution fromthe judgnment and order of the Hi gh Court
in Wit Petition OJ.C No. 156 of 1965 filed by B. K

Mohapatr a, I.P.S., herei nafter-referred to as t he
petitioner, against the State of Orissa and the Union of
I ndi a. In this petition the petitioner had prayed for a

wit of mandanmus directing the respondents to fix the
petitioner’s seniority and year of allotnent as 1948 i nstead
of the year 1951 fixed by the Governnment of India. The High
Court quashed the order of the Union Governnent, dated July
22, 1958, and directed the Central Covernnent to fix the
year of allotment and, seniority of the petitioner in
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accordance with its judgrment and, the | aw.
In order to appreciate the points raised before us it is
necessary to set out the facts somewhat in detail. The
petitioner was appoi nted as Deputy Superintendent of Police
in the State of Orissa on January 1, 1947. On January 1
1950, he was confirmed as D.S.P. In the nmean tine an
agreenment had been arrived at between the Central Governnent
and sonme State Governnments, including Orissa, regarding the
constitution of an Indian Police Service. This agreenent is
printed as annexure to the Indian Police Cadre Rules, 1950.
This agreenent provided for various matters such as the
strength, including both the nunber and’ character of posts
of the Indian Police Service, the nethod of recruitment to
the Service, framing of rules regarding conditions of
service, the penalties which could be inposed, etc. W are
concerned, in particular, with para 2(e) and para 7 which
are as under
258

"2 (€e) The rules regulating the pronotion of

Provincial Police Service Oficers to the

I'ndian Police Service shall be framed by the

Pr ovi nci al Gover nirent concer ned in
consultation with the Federal Public Service
Conmi ssi on and shal | provi de t hat no
Provincial Police Service Oficer shall be

appoi nted to hold a superior post included in
the  Schedule for a period of nobre than one
year unl ess the Federal Public Service
Commi ssion have certified that the officer is
in every way fit to hold a superior post in
the, Indian Police Service

7. In order to ensure-that the conditions
of service applicable to officers of the
Indian Police, Service are as uniform as
possible, rules regulating pay and ot her
conditions of services will be framed by the
Central Governnent (to such extent as’ may be
consi dered necessary. Provincial Governnents

will, however, be consulted before the rules
are franed, and before they are -anmended in any
manner. |n respect of matters not covered

by the said rules, an officer of the Indian
Police Service will be governed by such rules

as nmay be franed by the, Governnment under

which he is for the time being serving and, if

no such rules are framed, by the rul es

applicable to the Central Service/Provincia

Police Service Cass 1, as the case may be."
The Al India Services Act, 1951, cane into force on Cctober
29, 1951. Section 3 enabled the Central CGovernnent to/ make
rules for the regulation of recruitnent and conditions of
service, of persons appointed to an Al India Service | which
was defined to include, anmpbng others, the Indian Police
Service. Section 4 provided

"All rules in force imediately before the
conmencenent of this Act and applicable to an
Al India Service shall continue to be in

force and shall be deened to be rules nmmde

under this Act."
On April 30, 1951, the State Governnment wote to the
Secretary, Union Public Service Conm ssion, that t hey
proposed 'to hold a neeting of the conmittee (to be
constituted in accordance with rule 2 of the Draft Rules)
sometine in June- 1951 with a viewto prepare a select [ist
of officers suitable for pronmotion to the Indian Police
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Servi ce. The Conmmi ssion was asked -to depute one of its
nenbers to preside over the said neeting in accordance with
rule 3 of the Draft Rules. On Septenber 6, 1951, the Union
Public Service Commi ssion approved the recomendati on of the

above committee which net to prepare the select list for
promotion to Indian Police Service, and agreed to

259
the select list as drawn up by the Conmittee. The
petitioner’'s name appears at No. 5 of Part 11 of the |Iist

which is in the follow ng form
"1. List of Oficers fit for confirmation in pronotion post.

1. List of officers fit for trial to pronotion posts.
H. P. Singh Deo

Shri' Bi'node Ki shore Mhapatra

ShriBanamal i Dass".

On My 14, 1952, the petitioner was promoted as Additiona
Superi ntendent of Police inthe |I.P.S. cadre. On August 21
1952, his name again appeared in the list which we may cal
"fit for trial list".  H's nane also appeared in a simlar
list on July 12, 1954,

One of the questions which has to be decided in this case is
whet her these lists can cone within the expression "select
l[ist" wused in the second proviso in r. 3 (3) of the Indian
Police Service (Regulation -of  Seniority)  Rules, 1954,
hereinafter referred to as the Seniority Rules, which cane
into force on Septenber 8, 1954.

On Novenber 10, 1955, the first neeting of the Selection
Conmittee set up in accordance with Regulation 3 ' of the
I ndi an Police Service (Appointnment by Pronotion) Regul ation
1955, hereinafter referred to as the Pronption Regul ations,
was held at Cuttack. 1In this neeting the Committee sel ected
and recommended officers for officiating appointment in the
I.P.S. and the petitioner’s nane appeared as No. 2 in the
Li st.

On  February 10, 1956, the Union Public Service ~Comm ssion
approved the recomendations of the above selection com
mttee. On Decenber 1, 1956, the Governnent of India wote
to the Union Public Service Commission requesting for -its
advice as to whether the list prepared by the Selection
Commi ttee coul d

260

be treated as "Select List" as recommended by the State
Government. On January 10, 1957, the Commission replied as
foll ows

CURWNERBEWON

"I am directed to refer to Shri- S P.
Mukherjee’'s letter No. 5/1/56-AIS(1), | dated
the 10th Dec. 1956 and to say that the
Selection Committee which net at Cuttack on
the 10th Nov. 1955 did not recomend any
of ficer for appoi ntnent to t he I ndi an
Admi ni strative Service/lndian Police Service.
The Committee only recomended officers who
wer e considered suitable to hold I ndi an
Admi ni strative Service/lndian Police Service
cadre posts in an officiating capacity. Lists
of such officers are nmade to avoid frequent
references to the Conmission in nmaking interim
arrangenent s in cadre posts till cadre
officers becone available and these lists
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cannot be considered as Sel ect Lists.
I amto suggest that the State Govt. nmay be
advised to place the cases of all these
officers before the Selection Committee when-
it meets againin Orissa sonmetinme in the,
nmonth of Feb. 1957, for preparation of the
Sel ect List."
On February 15, 1957, the Selection Committee net. and
pl aced the petitioner, including some others, in the "Select
List" for substantive appointnment to the Indian Police
Servi ce. The Conmittee al so recommended sone persons for
hol di ng cadre posts in an officiating capacity.
Reiterating the viewthat it had al ready expressed on Janu-
ary 23, 1957, on March 27, 1957, the Commi ssion wote to the
Government of India stating
"(i) that the *fit for trial’ list is intended
merely inorder to avoid specific references
to~ the Comm ssion for casual appointnents to
senior Indian Admnistrative Service/lndian
Poli ce Service Posts.
(ii) that the Conmi ssion have advised in para
2 of their letter No. F.950/55-R IIl, dated
the 25th Sept. 1956, that the 'fit for trial
list ‘being not a list envisaged under the
Indian Adm nistrative Service/ Indian Police

Service (Appoi nt nent by Pronot i on)
Regul ations, any officiation-of an officer
included in the "fit for trial’ list cannot be

t aken ‘as approved officiation for purposes of
seniority-and......
On May 7, 1957, the Governnent of India wote to the State
Governnents and observed

"The question whether~ the officiation in
seni or posts of the State Civil Servicel/State
Police Oficer after in-

261

clusion of their names in the 'fit for tria
list’ should or 'should not be taken into
account for the purpose of seniority, on their
subsequent appoi nt nent to t he I ndi an
Administrative Service, Indian Police Service,
has been engaging the attention of the
Government of India for sone tinme past. As
the State Governnents are aware, the Indian
Admi ni strative/Police Service (Appointnment by
Promoti on) Regul ati ons do not provide for the
preparation of any such fit for trial |ist.
Such a list has been devised nmerely to enable
the State Governnent to try out a few officers
irrespective of their seniority with a viewto
test their suitability for senior posts and is
intended only to avoid specific reference to
the Union Public Service Conm ssion for casua
short term appointments of the State Cvi
Servicel/ State Police Service officers to
senior Indian Admnistrative Service/lndian
Pol i ce Service posts. The Uni on Publ i c
Servi ce Commi ssion, who were consulted in this
respect, have advised that any officiation of
State Cvil Servicel/State Police Service
officers included in the fit for trial |Iist
shoul d not be taken into account to determ ne
their seniority in the Indian Admnistrative
Service/l ndian Police Service."

The Central Governnent further stated
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"The Governnent of India have accordingly
deci ded that wherever such lists have been
prepared in sone States, the officiation in
t he seni or posts of t he State G vi

Servicel/ State Police Service officers included

inthe "fit for trial’ |ist cannot be. counted
for the purpose of determning the seniority
of such of ficers, under t he I ndi an

Admi nistrative Service/lndian Police Service
(Regul ation of Seniority) Rules, 1954.
On July 10, 1957, the petitioner was appointed to the Indian
Police Service. On July 22, 1958, the Government of I|ndia
wote to the Governnent of Oissa regarding the seniority of
the petitioner. It stated
"The approved continuous officiation of these
of ficers counting for seniority comenced from
the 10t h February, 1956-the date on which the
Union Public Service Conm ssion approved the
"fit for cont i nuous officiation list
containing their names. This date being |ater
than the date i.e.~7-9-55 on which Shri S. S
Padhi (1951 R R ) started officiating in the
senior -posts but earlier than the date on
whi ch regular recruits " of 1952 started
officiating it has been decided that these
officers may be finally allotted to 1951 and
pl aced
L13SupCl 69-3
262
en-bl oc bel ow Shri -S. S. Padhi (1951-R R) and
above Shri- B. N Msra (1952-R R )."
It is this order which has been quashed by the H gh Court.
The | earned Attorney Ceneral, who appears for the appellant,
urges that the case of the petitioner is covered by the
second proviso tor. 3 (3) of the Seniority Rules and is not
governed only by r. 3 (3) (b). Heurges that the lists of
1951, 1952 and 1954, nentioned above, were not Select Lists
within the neaning of the second proviso, and it is only the
Sel ect List which was nade on February 15, 1957, which is
the Select List within the second, proviso, and that there
has been no discrimnation or breach of art. 14, as held by
the Hi gh Court.
The learned counsel for the petitioner on the other hand
contends that the second proviso does not govern r. 3 (3)
(b) but in fact governs the first proviso only. He says
that the Select List of 1951 was a Select List wthin the
nmeani ng of the second proviso and the seniority of t he
petitioner should be counted fromthat date In the
alternative he contends that the petitioner’s officiation in
senior posts prior to July 10, 1957, had in fact been
approved and was approved officiation wthin the second
provi so. He further contends that the date, February 10,
1956, nentioned in the order dated July 22, 1958, 'is an
arbitrary date and the Governnent has, in fact, not applied
its mnd to the question. He further says that there has
been di scrim nati on and one Singhdeo has been given benefit
whi ch has been denied to the petitioner
The main point that arises in this case is whether the
Select Lists of 1951, 1952 and 1954 can be deened to be
treated as Select Lists within the second proviso. It is
necessary to set out rule 3 of the Seniority Rules in order
to deal with this point.
Rule 3 reads thus :
"3. Assignnment of Year of Allotment-(1) Every
of ficer shall be assigned a year of all otnent
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in accordance with the provisions hereinafter
contained in this rule.

(2) The vyear of allotnment of an officer in
service, at the conmrencenent of these rules
shal | be the same as has been assigned to him
or may be assigned to him by the Centra

Governnment in accordance with the orders and
instructions in force immediately before the
conmencenent of these rules:

Provided that where the year of allotnment of
an officer appointed in accordance with rule 9
of the Re-

263

cruitment Rules has not been determined prior
to the comencenent of these Rules, his year
of allotment shall be determned in accordance
with the provision in clause (b) of sub-rule
(3) of “this ruleand for this purpose such
officer shall be deemed to have officiated in
a senior post only if and for the period for
whi ch he was approved for such officiation by
the Central Governnent in consultation wth
t he Conmi ssi on.

(3) The ~year of allotnent of an officer
appoi'nt ed to the Service after the
comencenment of these rules, shall be-

(a) where the officer is appointed to the
Service on the results of a . conpetitive
exam nation, the year following the year in
whi ch such exam-nation was hel d;

(b) where the officer is appointed to the
Service by pronotion in accordance with rule 9
of the Recruitnment Rules, the year of
al | ot ment of the junior-nost anong t he
officers recruited to the Service in accord-
ance with rule 7 of those Rules who officiated
continuously in “aisenior post from a date
earlier than the date of comrencenent of such
of ficiation by the former;

Provided that the year of allotnent” of an
of ficer appointed to the Service in-accordance
with rule 9 of the Recruitment Rules  who
started officiating continuously in a ~senior
post from a date earlier than the date  on
which any of the officers recruited to the
Service, in accordance with rule 7 of those
Rul es, so started officiating shal | be
determ ned ad hoc by the Central Government in
consultation with the State Government / con-
cer ned;

Provi ded further that an officer appointed to
the Service after the commencenent of | these
Rules in accordance wth rule 9 of t he
Recruitnment Rules shall be deened to  have
of ficiated continuously in a senior post prior
to the date of the inclusion of his nane in
the Select List prepared in accordance wth
the recruitnent. of the Indian Police Service
(Appoi ntment by Pronotion) Regul ations franed
under rule 9 of the Recruitnment Rules, if the
peri od of such officiation prior to that date
is approved by the Central Government in
consultation with the Comi ssion

Expl anation 1-An officer shall be deemed to
have officiated continuously in a senior post
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froma certain date if during the period from
that date to the date of his confirmation in
the senior grade he continues to
264
hold w thout any break or reversion a senior
post otherw se than as a purely temporary or
| ocal arrangenent.
Expl anation 2.-An officer shall be treated as
having officiated in a senior post during any
peri od in respect of which t he State
CGovernment concerned certifies that he would
have so officiated but for his absence on
| eave or appointment to any special post or
any other exceptional circunstance."
It seems to us that the 1951, 1952 and 1954 |ists cannot be
deenmed to be Select Lists within the second provi so because,
as a matter of fact, the Selection Commttee did not select
nanes for the purpose of substantive appointment but only
sel ected nanes for the purpose of officiation in the senior
posts of the Indian Police Service. Regulation 5(1) of the
Pronoti on Regulations inter alia provided
"5. Preparation of a |list of sui tabl e
officers.-(1) The committee shall prepare a
list ~of such menbers of  the State Police
Service as satisfy the condition specified in
regul ation 4 and as are held by the conmittee
to be suitable for pronotion to t he
Service. . . "
Now this clearly neans that the Committee should think of
substantive appointnents in the service and not officiating
appoi nt nent s.
Simlarly, the draft rule 2, which was being
acted wupon before the “Pronption Regulations
cane into force, provided
"A committee shall be constituted by the State

CGover nment composed. ... (for the Indian Police
Service) of the Chief Secretary, the I'nspector
CGener al of Police and Deputy I'nspectors
General of Police. This Comnittee shal

prepare a select list of State....  Police

Service Oficers who are considered suitable

for pronotion. The list will be renewed  and

revi sed annual ly." .
Draft rule 3 provided that "the State Governnent should
invite the Union Public Service Conm ssion to depute one of
their nmenbers to preside at the neetings of the Committee."
Draft rule 4 provided that "in preparing this list, the
Conmittee shall be guided by the suitability of the officers
for appointnent to the .... Indian Police Service. No
of ficer shall be included in the |ist who has not definitely
proved his fitness for such appointnment.
It seens to us that the Public Service Cbnn1SS|on and the
CGovernment of India were quite right in deciding that the
"fit for

265

trial’ lists could not be deenmed to be select I|ists nmade
within the draft rules or the Pronotion Regul ati ons.
In view of this conclusion it is not necessary to decide the
guestion, which was raised by the | earned Attorney General
that in any event the second proviso is only dealing wth
select lists made after the Pronotion Regulations cane into
force and not with select |lists made under the so-called
draft rules. W are assuming, wthout deciding, that if a
proper select list had been nmade under the draft rules it
would be a select list within the meaning of the second
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provi so.

This takes us to the next point whether the petitioner is
governed by the main portion of rule 3 (3) (b) and not by
the second proviso. In our opinion, the object of the
second proviso is to cut down the period of officiation
which would be taken into consideration under rule 3 (3)
(b). It is comobn ground that the case of the petitioner is
not covered by the first proviso. W are unable to agree
with the |earned counsel for the petitioner that the only
obj ect of the second proviso is to Enit the operation of the
first proviso.

Expl anation |1 really explains the expression "officiated
continuously" occurring inrule 3 (3) (b). But it does not
nean that where Explanation | applies the second proviso
does not apply. The object of Explanation | is to deal with
the problem arising in the case of officers hol di ng
appoi ntnents as a purel y tenporary or |ocal arrangenent.

If the second proviso applies, as we hold it does, it was
for the Central Government to approve, or not to approve,
the period of officiation prior to the date of inclusion of
the petitioner in the Select List. As observed by this
Court in D. R NNmV. Union of India(l) "the first period
(i.e. period before the date of inclusion of an officer in
the Select List) ~can only be counted if such period is
approved by the Central Governnent in consultation. with the
Conmi ssion." They have approved the period from February 10,
1956 to July 10, 1957. No nmterial has been brought to our
notice to show that the Central Government did not apply its
mnd to the probl em

The | earned counsel for the petitioner contends that in the
letter dated July 22, 1958, a list called the "fit for
continuous officiation list" is mentioned which is said to
have been approved by the Public Service Conm ssion. The
| earned counsel rightly points out that no such list exists.
Apparently this is an expression coined by the draftsman to
express the views of the Public Service Commi ssion which
clearly stated in the letter dated February 10, 1956, that
they approved the recommendati on of

(1) [1967] 2 S.C R 325, 329.
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the Selection Committee which net —at Cuttack for the
selection of police officers for pronotion to the |Indian
Police Service in an officiating capacity.

There is no doubt fromthe correspondence we have set out
above that the Governnent of India were quite aware of the
requi rements of a Select list.

We are unable to agree with the | earned counsel that Febru-
ary 10, 1956, is an arbitrary date. It ‘has definite
relation to the question of approved period of officiation
because it is on this date that the Public Servi ce
Conmi ssion approved the inclusion of the petitioner in the
list for officiating appointment for the first tine after
the Pronotion Regul ati ons had cone into force.

The next point which we may now consider is whether the
officiation period prior to February 10, 1956, was, as a
matter of fact, approved by the Governnent of |ndia. The
| earned counsel has taken us through the correspondence. He
has been able to point out some letters witten by the State
Government on the point but no letter fromthe CGovernment of
India has been shown which could possibly be read as
approving his period of officiation prior to February 10,

1956. At any rate the approval of Governnent of India has
to be accorded after the appointnment to I|.P.S. and not
bef ore.

The only point that remains nowis the question of discrim -
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nation. Singh Deo was an officer who wag appoi nted on June
1, 1955, after the Seniority Rules had conme into force and
he seens to be, governed by the first proviso. W have not
been able to appreciate how this case has any relationship
to the case of the petitioner.
The |earned Attorney General had raised the point that al
the officers who were likely to be affected by the decision
of the wit petition had not been inpleaded as parties to
the petition, and he referred to us the decision of this
Court in Padam Singh Jhina v. Union of India(l), where Shah,
J., speaking for the Court observed
"But we are unable to investigate the question
whet her there has been infringenment of the
rules governing fixation of seniority, for a
majority ~of those who were placed above the
appellant in the seniority list are not
i npl eaded in the petition before the Judicia
Conmi ssioner and are not before this Court.
It is inpossible to pass an order, assum ng
that the appellant is able to convince us that
a breach of the rules was conmitted, altering
the list of seniority, unless those who are
(1) Cvil Appeal No. 405 of 1967; Judgment dated August 14,
1967
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likely to be affected thereby are before the Court and have
an opportunity of replying to the case set up by the
appel I ant . "
This is a salutary rule and should be observed. But the
| earned counsel for. the petitioner says that he wag
concerned with his year of allotnment and in that question no
body el se was interested directly. Each officer has to have
a year of allotnent and no other officer is ‘directly
interested init. But as we are allowing the appeal it is
not necessary to finally decide whether the petition should
have been di snmissed only on this ground.
In the result the appeal is allowed, the judgnent and order
of the H gh Court set aside and the petition dismssed, but

there wll be no order as to costs here and in the High
Court.

V.P.S. Appeal
al | oned.
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