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Thi s appeal, by special |eave, has been preferred against
the judgnent dated 10.3.1995 of the Division Bench of Bonbay
Hi gh Court, by which the Letters Patent Appeal filed by first
respondent, Laffans (India) Pvt. Ltd. was allowed, the judgnent
dated 17.3.1993 of the l|earned Single Judge dismssing the wit
petition was set aside and the notice of disconnection of
electricity supply issued by the appellant was quashed.

The appel | ant, Bonbay El ectricity Supply and Transport
Undertaking is an undertaking of Minicipal Corporation of
Greater Bonbay (second respondent) and is a |icensee under the
Indian Electricity Act, 1910 (hereinafter referred to as "the
Act"). The appellant was supplying electricity to the first
respondent, Laffans (India) Pvt. Ltd. who had a show oom at
Veer Nariman Road, Bonbay, for carrying on business of retai
trade in textiles. The appellant had installed two neters at the
prem ses of the first respondent, for neasuring the quantity of
electricity consuned : one __ by lights, fans and ot her smal
fixtures, and, the other __ by the air-conditioning unit. The
di spute here relates to the meter neasuring the quantity of
el ectricity consuned by the air-conditioning unit. Lnitially, meter
No. 850050 had been installed but the sane got burnt and a
new nmeter bearing No. 860154 was installed on 2.5.1988.
According to the appellant, in a routine checking the said neter
was found to be running slow and accordingly the first
respondent was infornmed on 14.6.1989 that the neter woul d be
repl aced and revised bills would be issued. Thereafter, a new
neter bearing No. 890324 was installed on 30.6.1989. This
nmeter was al so found to be running slow and accordingly the
first respondent was informed on 25.9.1989 that the neter
woul d be replaced and revised bills would be issued. ' On
18.12.1989, a new neter bearing No. 880272 was install ed.
This al so got burnt and was replaced by neter No. 890272 on
30.12.1989. The appellant then taking the precedi ng one year’s
period i.e. from2. 2.1987 to 1.2.1988 as the base period and on
the pattern of consunption recorded therein, revised the bills
and sent a demand notice dated 5.9.1990 for Rs. 2,19,602/73
pai se for the period 1.2.1988 to 30.12.1989 on the footing that
the first respondent had been undercharged by 1,13,212 units.
A perusal of the contents of the demand |l etter shows that for the
period for which the neter is alleged to have recorded incorrect
readi ngs, bills were sent nonth by nonth on the basis of
readi ngs as recorded by the neter. As, according to the
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appel l ant, the first respondent had been undercharged due to
the neter not accurately recording the readings, a revised bill,
based on the average consunption of the respondent for the
period 2.2.1987 to 1.2.1988 i.e. for such period for which the
nmeters had recorded incorrect readings was raised. As the first
respondent did not pay the anpunt, a notice of disconnection
was sent to it on 25.10.1990 calling upon it to pay the anopunt
within a week, failing which the electricity supply would be

di sconnected. The first respondent then challenged the notice of
demand and di sconnection by filing a wit petition which was

di sm ssed by a | earned Single Judge of the Hi gh Court on
17.8.1993. The Letters Patent Appeal preferred by the first
respondent was all owed by the Division Bench and the demand

noti ce was quashed.

The | earned SingleJudge held that it was for the consumer
(first respondent) to raise a dispute before the El ectrica
| nspector ~under Section 26(6) of the Indian Electricity Act in
case he chal | enged or disputed the assertion of the appellant
that the nmeter was not recording correctly and was running
slow. Since the consuner did not rai'se any such di spute, the
appel l ant was entitled to replace the neter if the same was
defective and to raise a demand on the basis of average
consunption in the past period. The Division Bench has reversed
this view and has heldthat if the appellant disputed the
correctness of the nmeter, it should have referred the dispute to
the Electrical Inspector as provided in Section 26(6) of the Act
and it was for the Electrical Inspector to estimate the amount of
energy supplied to the consuner. ~ The appel | ant havi ng not
referred any such dispute to the Electrical Inspector and
consequently no estinate of the energy supplied by it to the first
respondent (consumrer) having been nade, it was not open to
the appellant to raise a bill on the basis of average of past one
year’'s consunption. The Division Bench further held that the
demand notice was for a period exceeding six nonths
i medi ately preceding the date thereof and, therefore also, the
sanme was ill egal

The main question, which requires consideration, centres
around sub-section (6) of Section 26 of the Indian Electricity Act,
1910 __ whether the applicability of said provision is attracted to
the facts and circunstances of the present case and, if so, to
what extent?

The relevant parts of Section 26 of the Indian Electricity
Act, 1910 and Rule 57 of the Indian Electricity Rules, relevant for
the purpose of this judgnent, are reproduced hereunder: -

The Indian Electricity Act, 1910

"26. Meters.- (1) In the absence of an agreement to
the contrary, the ampunt of energy supplied to a
consumer or the electrical quantity contained in the
supply shall be ascertai ned by neans of a correct
neter, and the licensee shall, if required by the
consuner, cause the consuner to be supplied with
such a neter:

Provided that the |icensee may require the
consumer to give himsecurity for the price of a
neter and enter into an agreenent for the hire
thereof, unless the consuner elects to purchase a
neter.

(2) XXX XXX XXX
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(3) XXX XXX XXX

(4) The licensee or any person duly authorized by

the licensee shall, at any reasonable time and on
inform ng the consumer of his intention, have access
to, and be at liberty to inspect and test, and for that
purpose, if he thinks fit, take off and renpbve, any
neter referred to in sub-section (1); and, except
where the meter is so hired as aforesaid, al
reasonabl e expenses of, and incidental to, such

i nspecting, testing, taking off and renoving shall, if
the meter is found to be otherw se than correct, be
recovered fromthe consuner; and, where any

di fference or dispute arises as to the ampbunt of such
reasonabl e expenses, the matter shall be referred to
an Electrical Inspector, and the decision of such

I nspector ‘shall be final

Provi ded that the |icensee shall not be at
liberty to take off or renove any such neter if any
di fference or dispute of the nature described in sub-
section (6) has arisen until the matter has been
determ ned as therei'n provided.

(5) XXX XXX XXX

(6) Were any difference or dispute arises as to
whet her any meter referred to in-sub-section (1) is
or is not correct, the matter shall be decided, upon
the application of either party, by an Electrica

I nspect; and where the neter has, in the opinion of
such | nspector ceased to be correct, such I'nspector
shall estimate the amount of the energy supplied to
the consumer or the electrical quantity contained in
the supply, during such tinme, not exceeding six
nonths, as the neter shall not, in the opinion of
such | nspect, have been correct; but save as
aforesaid, the register of the nmeter shall, in the
absence of fraud, be conclusive proof of such anount
or quantity:

Provided that before either a licensee or a
consuner applies to the Electrical Inspect under this
sub-section, he shall give to the other party not |ess
than seven days’ notice of his intention so to do.

(7) XXX XXX XXX

Expl anation. A neter shall be deened to be
"correct" if it registers the amount of energy
supplied, or the electrical quantity contained in the
supply, within the prescribed Iimts of error, and a
maxi mum demand i ndi cator or other apparatus

referred to in sub-section (7) shall be deened to be
"correct" if it conplies with such conditions as may
be prescribed in the case of any such indicator or

ot her apparatus."”

Indian Electricity Rules, 1956

"57. Meters, maxi num denmand i ndicators and
ot her apparatus on consumer’s prem ses. \026 (1)
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Any neter or maxi nrum demand indi cator or other

appar atus, placed upon a consuner’s premnises in
accordance with Section 26 shall be of appropriate
capacity and shall be deened to be correct if its
l[imts of error are within the limts specified in the
rel evant | ndian Standard Specifications and where

no such specification exits, the limts of error do not
exceed 3 per cent, above or bel ow absol ute accuracy

at all loads in excess of one-tenth of full |oads and
up to full | oad.

Provided that for extra high voltage consuners
the limt or error shall be 1 1 per cent.

(2) No nmeter shall register at no | oad.

(3) Every supplier shall provide and maintain in
proper condition such suitable apparatus as may be
prescri bed or approved by the Inspector for the

exam nati'on, testing and regulation of nmeters used
or intended to be used in connection with the supply
of energy:

Provi ded that the supplier may with the approva

of the Inspector and shall, if required by the

I nspector, enter into a joint arrangenent with any
ot her supplier for the purpose aforesaid.

(4) Every supplier shall exam ne, test and regul ate
all meters, maxi mum denmand indicators and other
apparatus for ascertaining the amunt of energy
supplied before their first installation at the
consuner’s prem ses and at such otherintervals as

may be directed by the State Government in this

behal f.

(5) Every supplier shall nmaintain a register of
neters showi ng the date of the |ast test, the error
recorded at the tine of the test, the limt of accuracy
after adjustment and final test, the date of
installation, withdrawal, re-installation, etc. for the
exam nation of the Inspector or his authorized
representative.

(6) Where the supplier has failed to exam ne, test
and regul ate the neters and keep records thereof as

af oresaid, the Inspector nmay cause such nmeters to

be tested and sealed at the cost of the owner of the
meters in case these are found defective."

The abovesai d provi si ons have been the subject-matter of

consi deration by this Court in three cases which have been
brought to our notice. They are MP. Electricity Board v.
Basantibai __ (1988) 1 SCC 23, Belwal Spinning MIlIls Ltd. &
Os. v. UP. State Electricity Board & Anr. _ (1997) 6 SCC
740 and J.MD. Alloys Ltd. v. Bihar State Electricity Board
(2003) 5 SCC 226. The first and the last of the cases are

deci sions by three | earned Judges and the second one is a
decision by two | earned Judges. W have carefully perused the
three decisions and we find ourselves in entire agreenent with
the view of the |aw taken in these cases. |In particular, in
Belwal Spinning MIIls's case, this Court has exanined the

provi sions of Section 26, specially sub-section (6) thereof, in
very many details, also taking into consideration the |egislative
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i ntention and the object sought to be achieved by substituting
sub-section (6) by Act 32 of 1959 in its present formover the
predecessor provision. W would be referring to the rel evant
findings of |law recorded in these cases. However, at the outset

and here itself, we would like to mention that the applicability of
sub-section (6) of Section 26 is attracted only when the meter is

not correct. Section 26(6) will have no applicability (i) if the
consuner is found to have committed a fraud with the |icensee
and thereby illegally extracted the supply of energy preventing

or avoiding its recording, or (ii) has resorted to a trick or device
whereby al so the electricity is consuned by the consuner

wi t hout being recorded by the meter. In effect the latter class of
cases woul d al so be one of fraud. Tanmpering with the neter or
mani pul ating the supply |line or breaking the body seal of the
neter resulting in non-registering of the amount of energy
supplied to the consumer or the electrical quantity contained in
the supply - are the cases which were held to be not covered by
Section 26(6) in the case of Basantibai (supra), while the
provi si on was hel d applicable to any case of nmeter being faulty
due to sone defect and not registering the actual consunption

of electrical energy. Sinmilar is the viewtaken in the case of
J.MD. Aloys Ltd. (supra).

VWhat is a correct neter?  The | anguage of sub-section (6)

of Section 26 starts with __ "where any difference or dispute
arises as to whether any neter referred to in sub-section (1) is
or is not correct\005". The dictionary neaning of the word
"correct" is: Adhering or conformng to an approved or
conventional standard; Conformng to or agreeing with fact;
Accur at e.

As to what would be a "correct" neter, there is sufficient
indication in the Act and the Indian Electricity Rules, 1956 in

the expl anation given at the end of sub-section (7) of Section 26
of the Act and sub-rules (1) ‘and (2) of Rule 57, quoted

her ei nabove. Were the meter is conpletely non-functional on
account of any fault or having been burnt, it will not register the
supply of energy at all. Since a burnt neter does not record any
supply of energy, it virtually means "no neter".

VWhat is contenplated by Section 26(6) is a running neter,

but whi ch on account of sone technical defect registers the

amount of energy supplied or the electrical quantity contained in
the supply beyond the prescribed limts of error. It contenplates
a neter which is either running slow or fast with the result that
it does not register the correct ampunt of energy suppli ed.

There is an additional reason for coming to such a concl usion
Section 26(6) confers power upon the Electrical |nspector to
estimate the amobunt of energy supplied to the consuner or the

el ectrical quantity contained in the supply, during such tine, not
exceedi ng six months, as the nmeter shall not, in the opinion of
such I nspector, have been correct. Were the neter i's running
slow or fast, it will be possible for the Electrical Inspector to
estimte the amount of energy supplied to the consuner by

determ ning the extent or percentage of error in recording the
supply, whether plus or m nus. However, where the neter is

burnt or is conpletely non-functional, such an exercise is not at
all possible. Therefore, Section 26(6) can have no application in
a case where a neter has becone conpl etely non-functional on
account of any reason what soever.

In Belwal Spinning MIIs's case, this Court has held inter
alia:-

(1) Any difference or dispute arising between the

i censee and the consuner, as to whether any neter
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has recorded or is recording correct reading or not,
can be raised by either party and referred, upon the
application of either party, for decision by an

El ectrical |nspector.

(2) If the Electrical Inspector conmes to the finding that
the nmeter has ceased to be 'correct’, he has to
determnmi ne the quantum of electricity consumed for

the statutory period of six nmonths, referred to in
sub-section (6). The determ nati on nade by the

El ectrical Inspector on twi n questions (i) whether
nmeter was correct or not, and (ii) if the meter was
not correct then the estimate of supply of electricity
to the consuner for the statutory period of six

nont hs, is binding on the licensee and the consuner
(subject only to judicial review by a conpetent

Court).

(3) For any other period anterior to the statutory peri od,
the legislature has in no uncertain terms indicated in
the latter part of sub-section (6) that reading

regi stered in the disputed meter will not only be
presuned to be correct but such reading shall be
concl usi ve proof of the quantity of electricity
consunmed or the anpunt of electricity supplied to

the consumer. For any period other than the

statutory period of six nonths, referred to in sub-
section (6), the legislature has-intended by the
amendnment of sub-section (6) of Section 26 (as

nmade by Act 32 of 1959) to put an end to such

contest between the |icensee and the consuner and

has set at rest any dispute relating to any period
anterior to the statutory period on estimation by
providing that in a case of dispute-as to functioning
of nmeter, the reading in the neter for the period

beyond the period of statutory estimation, wll be
final
(4) Any unil ateral decision of either of the parties about

the correct status of the neter is not to be accepted
by the other party if the other party rai ses objection
as to the status of the neter.

(5) The estimate to be prepared by the Electrica
I nspector, on the dispute being referred to him my
go only up to six nmonths prior to the date of raising
the dispute and reference but such estimate will only
cover that period prior to raising the dispute during
whi ch, according to the El ectrical I|nspector, the
nmeter had ceased to be correct.

(6) The estimate of supply of energy by the Electrica
I nspector is to be nade for a period not exceeding

si x nont hs cal cul at ed backwards from the date of
reference to the Electrical Inspector. Thus, it is the
date of reference to Electrical |Inspector which is

concl usive of the period of six nonths; the date of

i nspection, the date of raising dispute and the date

of adjudication are immterial. (Here, we may add,

that such period of six nmonths shall apply).
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The above said deductions, drawn in the case of Bel wal

Spinning MIIls, are acconpani ed by in-depth analysis of severa
provi sions of the Act, the historical background and practica
aspects of supply and consunption of electricity. As we find
ourselves in entire agreenent with the abovesai d statenent of
law, it is not necessary for us to nake a detail ed i ndependent

di scussion of our own of the reasons as the sane is available in
the case of Belwal Spinning MIIs.

In the present case, the demand raised by the appellant

against the first respondent can be divided into two parts: (i) for
the period during which the nmeter was burnt, and (ii) for the
period for which the neter was not correct. For the period for
whi ch the readi ngs could not be recorded or retrieved because
the meter was burnt there is nothing wong in the licensee
havi ng rai sed the demand based on the average consunption for
the simlar period during the previous year. |t is a reasonable
basis. | Not hi ng has been brought on record by respondent No.1

to show or even suggest that any basis other than the one
adopted by the appellant coul d have been nore reasonabl e and
nore appropriate for calculating the quantity of electricity
consumed during the period of no-neter or no-neter-reading.

For the period for which, according to the appellant, the

neter was not correct, none of the parties has referred the
dispute to the Electrical Inspector. The neter though it is alleged
by the appellant to have remnai ned not correct, readi ngs have
been regularly recorded, bills rai sed and al so paid by the
consumner -respondent No. 1. According to Section 26(6), the

readi ngs woul d bi nd the appellant and respondent No. 1 both. It
has never been the case of the appellant at any stage that the
neter was not correctly recording the consunption of electricity
on account of being non-functional due to any fraud conmitted

or device or trick adopted by the consumer-respondent No. 1 or
that the body seal of the neter was found broken or tanpered

wit h. The respondent No. 1 was accepting and honouring the
denmands rai sed by the appellant and, therefore, respondent No.

1 cannot be expected to have raised a dispute and sought for a
reference for determination by Electrical |nspector. The appellant
could not have, therefore, revised the demand for such period
based on average consunption during the previous year. There

is yet another reason why the entitlenment of the appellant to
recover charges fromthe respondent No. 1 nmay have to be

deni ed. According to the proviso appended to sub-section (4) of
Section 26, the licensee cannot take off or renove any such

meter as to which difference or dispute of the nature described
in sub-section (6) has arisen until the matter has been

determ ned by the Electrical Inspector. The purpose is'to
preserve the evidence. The dispute shall be expeditiously

di sposed of by the Electrical Inspector by applying scientific
nmet hod of investigation to find out if the neter was \incorrect
and if so then what was the extent of error. In the present case,
the meters said to be incorrect have been renoved and repl aced
by the appellant. Admttedly, no dispute has been rai sed and
referred to the Electrical |Inspector. The nobst naterial evidence
being the neter itself has been lost by the act of the appellant in
renoving the incorrect neter. The appellant cannot be permtted
to take advantage of its own act and om ssion \026 the act of
renoving the neter and the om ssion to nake a reference to the

El ectrical |nspector.

The material available on record before us does not enable
the separation of the inmpugned demand by bifurcating the same
into two on the criterion di scussed herei nabove. The appell ant
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shall have to be left free to examine its records and then revise
its demand. W nmay clarify that the denmand rai sed by the
appel | ant based on the average consunption during the simlar
period in the last year is justified, in the facts and circunstances
of the present case, for the period for which the reading was | ost
on account of the meter having been found burnt. Accordingly,

the cal cul ati on based on the record of consunption for the
correspondi ng period fromthe previous year shall hold good.

The appel l ant shall raise a denand accordingly and the first
respondent shall be bound to honour the same. So far as the
period for which the neter is said to be incorrect, the demand
has not been revised by basing it on the finding arrived at by the
El ectrical Inspector and hence is not available to be revised.

The neter is alleged by the appellant to be not correct and yet
the appellant has not nade a reference to the Electrica

| nspect or under Section 26(6)..  The appellant cannot now be
allowed to rai se an additional demand over and above the

demand raised through the bills which were issued for that

period and paid by the first respondent. The right to raise
additional bills stands |ost by the appellant for its failure to
proceed in _accordance with Section 26(6) of the Electricity Act,
1910.

We direct accordingly and di spose of the appeal in the
above ternms with no order as to the costs.




