http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 5

PETI TI ONER
K. R DEB

Vs.

RESPONDENT:
COLLECTOR OF CENTRAL EXCI SE, SHI LLONG

DATE OF JUDGVENTO7/04/1971

BENCH
SIKRI, S.M (CJ)

BENCH

SIKRI, S.M (CJ)

M TTER, G K.

HEGDE, K.S.

GROVER, A. N

REDDY, P.  JAGANMOHAN

Cl TATI ON

1971 AR 1447 1971 SCR 375

1971 SCC (2) 102

ACT:

Service Rules-Central’ Gvil Services Cassification-Contro

and Appeal Rules 1957-Rule 15 contenplates only one
inquiry--lnquiry Oficer can be asked to record further
evi dence-Di sci plinary  authority can reconsider evi dence
itself and cone to its own conclusion under r. 9.

HEADNOTE
The appellant was a sub-Inspector of Central Excise. A
departrmental inquiry was held against himin respect of a

charge of m sappropriation of Government noney. The Inquiry
Oficer exonerated him The Collector Central Excise,
ordered another Inquiry Oficer to nake a report after
taking further evidence. The second Inquiry Oficer at
first exonerated the appellant but later, after taking some
nore evidence as directed by the Collector, reported -that
al t hough the charge agai nst the appellant was not proved his
conduct nmay not be above board. Dissatisfied with the
report the Collector ordered a fresh inquiry to be held by a
third officer. This time a verdict of guilty was given and
the appell ant was dism ssed. The appellant’s wit petition
in the Court of the Judicial Comm ssioner Tripura having
failed he appealed to this Court by special |eave. The
guestion for consideration was whether t he nul'tiple
inquiries held against the appellant were in accordance with
r. 15 of the Classification and Control Rules. Allowing the
appeal

HELD : Rule, 15 on the face of it really provides for —one
inquiry but it may be possible if in a particular case there
has been no proper inquiry because sonme serious defect has
crept into the inquiry or sone inmportant w tnesses were not
available at the tine of the inquiry or were not exani ned
for some other reason, the Disciplinary Authority my ask
the Inquiry Oficer to record further evidence. But there
is no provision inr. 15 for «conpletely setting aside
previous inquiries on the ground that the report of the
Inquiring Oficer or Oficers does not appeal to the
Di sciplinary Authority. The Disciplinary Authority has
enough powers to reconsider the evidence itself and cone to
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its own conclusion under r. 9. [379 H

The rul es do not contenplate an action such as taken by the
Col lector in appointing a third Inquiry Oficer. 1t seens
that the Collector instead of taking responsibility hinself
was determined to get sone officer to report against the
appel | ant . The procedure adopted was not only against the
rul es but al so harassing to the appellant. [380 B]

In the result it nust be held that no proper inquiry has
been conducted in the case and, therefore, there has been a
breach of Art. 311(2) of the Constitution. [380 E]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 612 of 1967.
Appeal by special |eave fromthe judgnment and order dated
February 16, 1966 of ~the Judicial Comm ssioner Court,
Tripura in Wit Petition No. 12 of 1962.
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M R Ramanurt hi and Vi neet” Kumar, for the appellant.

o P. Ml hotra, Ram Panjwani and S. P. Nayar, for the res-

pondent .
The Judgnent of the Court was delivered by
Sikri, CJ This is an appeal by special Ieave from the

judgrment of the /Judicial Conm ssioner for Tripura and
Agartala dismssing the petition under Art. 226 of the
Constitution filed by the appellant, K R Deb.

The rel evant facts are these: The appell ant was appoi nted as
a Sub I nspector of Central Excise in a tenporary vacancy on
Septenber 20, 1958 and he reported for duty on Cctober 15,
1958. On May 30, 1959 he was alleged to have detained five
maunds of onion fromthe house of one Sayed Ahnad at Ranendr
anagar. It is further alleged that one Siddique Ahnad
handed over a sumof Rs. | 00 to the appellant, through one
Harendra Kumar Dutta, on May 31,1959, but the appellant did
not nention the realisation of this amunt in his  seizure
report.

The following charge was franed against the appellant by
Shri R C. Mehra, Collector, Central Excise & Land
Cust ons, Shillong:

"That Shri K R Deb. Sub-Inspector, was found guilty for
concealing the fact of realisation of Rs:——100 from Shr
Si ddi que Ahrmed on 31-5-1959 and not reporting the, nmatter in
the seizure report or in his diary and thus nisappropriated
Covt. money of Rs. 100."

The allegations regarding this charge were supplied to the

appel | ant . The appellant applied for copies of «certain
docunents on Decenber 28, 1960. On March 30, 1961 he
submtted his witten statenment of defence. In this witten

statenent the appellant denied the charge. The Collector,
by his letter dated May 11, 1961, appointed Shri. B. P
Barua, Examiner of Accounts, Central Excise and Land
Customs, as lnquiry Oficer Shri Barua held an inquiry and
submitted a report, dated July 3, 1961, holding that the
charge framed against the appellant was not proved. The
Inquiry O ficer concluded

"There is no conclusive evidence to establish the charge of
m sappropriation of CGovt. noney. It is only established
that the goods (5 nds. of onions) were seized fromthe house
of Sri Siddique Ahnmed but in his diary and seizure report
Sri K. R Deb concealed the fact and sei zure was shown to
have been nade on border. The charge does not include such
conceal nent of fact."

377

By order dated August 22, 1961, the Collector, Shri R C
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Mehra, appointed Shri R K P. Sinha, Superintendent,
Central Excise & Land Custons, as lInquiry Oficer to conduct
a supplenmentary open inquiry in the disciplinary proceedi ngs
instituted , agai nst the appellant. The reason for
conducting this inquiry is stated in order thus:
"Shri B. P. Barua, Exam ner of Accounts, Customs & Centra
Excise, was previously appointed Inquiry Officer in this
case, but he had not recorded an evi dence of the prosecution
witnesses viz., S/ Shri Harendra Kr. Dutta, Jagabandhu
Patwari, Syed, Ahmed and Siddi que Ahned during the course of
open enquiry."
In his report dated Cctober 12, 1961, the Inquiry Oficer
reported that "there is nothing onrecord to prove the
al l eged acceptance of Rs. 100 by Shri K R Deb, Sub-
I nspector.” In his report he stated that Shri Harendra Kunmar
Datta did not appear in the Inquiry though he acknow edged
the receipt of sumons issued to him It appeared to the
Inquiry Oficer that Shri Dutta was not willing to attend
the inquiry. In the course of the -report he observed:
"Thus the “entire story of handing over the nobney to Sr
Harendra Kumar-Dutta in the presence of the Sub-Inspector on
31-5-59 topples-down. It is also evident that
the Sub-1nspector could not have demanded the
nmoney . on 30-5-1959 as the seizure it appears
was /'made in the absence of Shri Siddique

Ahrred. The whol e episode, it appears,
therefore, is a cooked up and-  fabricated to
inmplicate the sub-Inspr. for the seizure he
ef fected. "

After this report one would have thought that the  Collector
woul d rmake up his mind, but instead the Collector wote on
Dec. 20, 1961, to Shri R K. P. Sinha, conplaining that the
report submitted by himhad been found to be very sketchy
and that he had failed to appreciate the inportance of the
evi dence of Harendra Kumar Dutta, a prosecution witness in
the case. The Collector further observed that "in case he
had failed to respond to the summon you would have taken
steps to send sonebody at his house." -He pointed out' sone
further defects and drewthe attention of the Inquiry
Oficer to the statement of Sepoy Mnoranjan where from it
appeared wi thout any shadow of doubt that a sumof 'Rs. 100
was given to Shri K R Deb in the presence of this sepoy.

"The Collector further observed that "in the face of
over whel m ng . evidence regarding this al | egati on of
corruption, it is difficult to mnimse the inportance of

the witnesses." The Collector then proceeded to direct the
Inquiry Oficer to exam ne Harendra Kumar Dutta, ~Jagabandha
Patwari had Sepoy Mnoraj an Ghosh wi t hout
378
further delay, and to subnit the final report before January
10, 1962.
The |Inquiry Oficer in his report dated January 20, | 1962,
stated: ."From the various statenments given to me .in ny
enquiry dated 20-9-61, 4-1-62 and 12-1-62, it may kindly  be
seen that no conclusive proof is, forthcomng to establish
the charge of acceptance of nmoney (Rs. 100) by Sri K R
Deb. But in view of the previous enquiry and statenents
gi ven by witnesses, evading reply of Sri Dutta, the conduct
of Shri K. R Deb, may not be above board."
On February 13, 1962 the Col | ector passed the follow ng
or der
“I'n supersession of this office letter O No. 11(10) A/I/
Con/ 60 and 0. No. I11(10) A/3/Con/61, dated 12-
5-1961 and 22-8-61 respectively, the
undersi gned considers that another
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Inquiry O ficer should be appointed to inquire
afresh into the charge franmed agai nst Sarbasri
K. R Deb, Sub-lnspector of Central EXxcise,
Shillong Col |l ectorate.
Now therefore the undersigned in exercise of the powers
conferred by rule 15(4) of the CC.S. (C.C.A) Rules 1957
hereby appoints Shri K P. Patnai k, Exami ner of Accounts,
Custons and Central Excise, Shillong as an enquiry officer
to inquire into the charges franed agai nst the said Sarbasri
K. R Deb."
On March 6, 1962, Shri Patnaik reported that it was proved
that "Shri K. R Deb did not bring into account the sum of
Rs. 100 realised on May 31, 1959 from Siddique Ahnmad of
Ranendr anagar . The anount has therefore been
m sappropriated. The charge of misappropriation of Rs. 100
is therefore proved against Sri K. R Deb."
On March 15, 1962 a notice was issued to the appellant to

show cause why he shoul d not be disnmissed from service. On
March 20, 1962 he filed an application giving the Ilist of
docunent s copies of which he wanted. He gave his

expl anation on, May 21, 1962 and asked for personal hearing.
On  June 4, 1962, he was dismi'ssed fromservice and on June
14, 1962, he filed the, wit petition out of which this
appeal ari ses.

A nunber of points have been raised before us but we need
only nmention one point, viz., that the Collector had no
authority to appoint Shri K P. Patnaik to inquire into the
charge after the Inquiry Oficers “had reported in his

favour. it was urged before us that such an inquiry is not
contenmpl ated by the Central Civil”’

379

I nD

Services (O assification, Control and Appeal)
Rul es, 1957. It was contended that rule 15 of
the "dassification and Control Rules did not
contenpl ate successive inquiries, and at any
rate, even if it contenplated, successive
inquiries there was no provision for setting
aside earlier inquiries without 'giving any

reason whatsoever. It was further contended
that the order dated February 13, 1962 was
mal a fide.

Rule 15(1) of the Classification and Contro
Rul es reads as foll ows:
. L5
"(1) Wthout prejudice to the, provisions of;
the Public Servants (lnquiry) Act, 1850, no
order inposing on a Government servant any of
the penalties specified in clauses (iv) ’'to
(vii) of rule 13 shall be passed except /after
an inquiry, held, as far as nmay ‘be,2 in.
manner herei nafter provided."
Clause (2) of. rule 15 provides for fram ng of charges  and
conmuni cation in witing to the 'governnment servant of these
charges Wth the statement of .allegations on which they
are based, and it also provides for a witten statenent of
def ence. Under cl. (3) the governnent servant is entitled
to inspect and take extracts from such official records as
he may specify, subject to certain exceptions.Under clause
(4) on receipt of the witten statenment of defencethe

Disciplinary Authority may itself enquire into such. of thecharges

as are not admitted, or if it considers it necessary so to
do, appoint a Board of Inquiry or an Inquiring Officer for
the purpose. Cause (7) provides that at the conclusion of
the inquiry, the Inquiring Authority shall prepare a report




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 5

of the inquiry, recording its findings on each of the
charges together with reasons therefore. |If in the opinion
of such authority the proceedings of the inquiry establish
charges different fromthose originally franed it may record
findings on such charges provided that findings on such
charges shall not be recorded unless the Government servant
has admitted the facts constituting themor has bad an
opportunity of defending hinself against them Under cl
(9) "the Disciplinary Authority shall, if it is not the
I nquiring Authority, consider the record of the inquiry and
record its findings on each charge." Cause (10) provides
for issue of show cause noti ce.

It seenms to us that Rule 15, on the face of it, really
provides for one inquiry but it nay be possible if in a
particular case there has been no proper enquiry because
some serious defect” has crept into the inquiry or sone
i mportant w tnesses were not available at the tine of the
inquiry or were not exam ned for some other reason, the
Disciplinary Authority may ask the Inquiry Officer to record
further evidence.” But there-is no provision in rule 15 for
380

conpletely setting aside previous inquiries on the ground
that the report- of, the Inquiring Oficer or OOficers does
not appeal to t he di sci plinary, Aut hority-. The
Disciplinary Authority has enough powers to reconsider the
evidence itself and cone to its own conclusion under rule 9.
In our viewthe rules do not contenplate an-action such as
was taken by the Collector on February 13, 1962. It seens
to us that the Col llector, instead of taking responsibility
hinself, was determined to get" some officer to report
agai nst the appellant. The procedure adopted was not only
not warranted by the rules but was harassing to the
appel | ant

Before the Judicial comm ssioner the point was put slightly
differently and, it was urged that the proceedings showed
that the Disciplinary Authority had made up its mnd to
di smss the appellant. The Judiciial Conmm ssioner held that
on the facts it could not be said that the Disciplinary
Authority was prejudiced against the appellant. But it
seens to us that on the material on record a suspicion does
arise, that the Collector was determ ned to get some |nquiry
Oficer to report against the appell ant.

In the result we hold that no proper inquiry has been con-
ducted in the case and, therefore, there has been a breach
of art. 311(2) of the Constitution. The appeal is
accordingly allowed and the order dated June 4, 1962
guashed. and it is declared that the appellant ~should be

treated as still continuing in service. He should be  paid
his pay and allowances for the period he has been out of
of fice. The appellant will have his costs here and in the

Court of the Judicial Commissioner. Fees shall be- payable
by the appellant to his advocate and be all owed on taxation
G C Appeal al | owed.
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