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PETI TI ONER
FOCD CORPORATI ON OF | NDI A

Vs.

RESPONDENT:
KAVDHENU CATTLE FEED | NDUSTRI ES

DATE OF JUDGVENTO03/11/1992

BENCH
[J.S. VERMA, YOCGESHWAR DAYAL AND N. VENKATACHALA, JJ.]

ACT:

Constitution of 1 ndia, 1950:

Article 14-Contractual transactions of State or its
i nstrunentality-Essential requi.si tes-Non-arbitrariness,

fairness in action and due consideration of legitimte
expectation-lgnoring the hi'ghest bid- Negotiations for
hi gher offer and acceptance thereof-Validity of.

Admi ni strative Law

Doctrine of | egitimate expectation-Forns part of non
arbitrariness and Rule of Law To be  determined in the
| arger public interest Open to judicial review.

HEADNOTE:

The appel | ant-Corporation invited tenders for sale of
stocks of damaged food-grains. The respondent’s bid was the
hi ghest. Since the appellant was not satisfied about the
adequacy of the anpbunt offered even in the highest tender
it invited all the tenders to participate in the
negotiations, instead of accepting the highest tender
During the course of negotiations, the respondent refused to
revise the rates in its offer. On the basis of the highest
bid made during the negotiations, the appellant di sposed of
the stocks of danmged foodgrains, rejecting the highest
tenders. The respondent, whose tender was the highest,
chal | enged the decision of the appellants by filinga Wit
Petition before the High Court. It was contended that the
action of the appellant was arbitrary and hence viol ative of
Art. 14 of the Constitution. The High Court accepted the
contention and allowed the Wit Petition. Being aggrieved by
the High Court’s deci si on the appel | ant - Cor por ati on
preferred the present appeal

It was contended on behal f of the appellant that there
being no right in the person subnitting the highest tender
to claim acceptance thereof, and since all tenderers were
gi ven equal opportunity to participate in the negotiations
and to revise the bid before acceptance, the action of the
appel l ant was not arbitrary.

The Respondent contended that since no cogent reasons

were indicated for rejecting all the tenders and for
deciding to dispose of the stock by negotiating wth the
tenderers for procuring a higher price, such a decision was

arbitrary.

Al owi ng the appeal, this Court,

HELD: 1.1. |In contractual sphere as in all other State
actions, the State and all its instrunmentalities have to

conformto Article 14 of the Constitution of which non-
arbitrariness is a significant facet. There is no unfettered
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discretion in public law. A public authority possesses
power s only to use themfor public good. This inposes the
duty to act fairly and to adopt a procedure which is
‘fairplay in action’. Due observance of this obligation as a
part of good administration raises a reasonabl e or
legitimate expectation in every citizen to be treated fairly
in his interaction with the State and its instrunentalities,
with this element formng a necessary conponent of the
deci sion making process in all State actions. To satisfy
this requirement of non-arbitrariness in a State action, it
is necessary to consider and give due weight to the
reasonabl e-or legitimte expectations of the persons likely
to be affected by the decision or else that unfairness in
the exercise of the power nmay anount to an abuse or excess
of power apart from affecting the bona fides of the decision
in a given case. The decision so nmade woul d be exposed to
chall enge on the ground  of arbitrariness. Rule of |aw does
not conpletely elimnate discretion in the exercise of
power, ‘as it is unrealistic, but provides for control of its
exerci se by judicial review [328-A-D

12. The nere reasonable or legitinate expectation of a
citizen, in such a situation, nmay not by itself be a
di stinct enforceable right, but failure to consider and give
due weight to it may render the decision arbitrary, and this
is how the requirenent of due consideration of a legitimte
expectation fornms part of t he principle of non-
arbitrariness, a necessary conconitant ~of the rule of |aw
Every legitimte expectation is a relevant factor requiring
due consideration in a fair decision maki ng process. Wet her
the expectation of the claimant is reasonable or |legitimte
inthe context is a question of fact in each case. \Wenever
the question arises, it is to be deternmined not according to
the claimant’s perception but in larger public interest
wherein other nore inportant considerations nmay outweigh
what woul d ot herwi se have been the legiti mte expectation of
the claimant. A bona fide decision of the public authority
reached in this manner woul d satisfy the requirenment of non-
arbitrariness and withstand judicial scrutiny. [328-E-(

2.1. Even though the highest tenderer can claim no
right to have his tender accepted, there being a power
while inviting tenders to reject all the tenders, yet that
power cannot be exercised arbitrarily and nust depend for
its validity on the existence of cogent reasons for such
action. The object of inviting tenders for disposal of a
comodity is to procure the highest price while giving equa
opportunity to all the intending bidders to conpet e.
Procuring the highest price for the commopdity is undoubtedly
in public interest since the amobunt so collected goes to the
public fund. Accordingly, inadequacy of the price offered in
the highest tender would be a cogent ground for negotiating
with the tenderers giving them equal opportunity to revise
their bids with a viewto obtain the highest available
price. Retaining the option to accept the highest tender, in
case the negotiations do not yield a significantly higher
offer would be fair to the tenderers besides protecting the
public interest. A procedure wherein resort is had to
negoti ati ons with the tenderers for obt ai ni ng a
significantly higher bid during the period when the offers
inthe tenders remain open for acceptance and rejection of
the tenders only in the event of a significant higher bid
bei ng obtained during negotiations would ordinarily satisfy
this requirenent. This procedure involves giving due wei ght
to the legitimte expectation of the highest bidder to have
his tender accepted unless outbid by a higher offer, in
whi ch case acceptance of the highest offer within the tine
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the offers remain open would be a reasonable exercise of
power for public good. [329-E-H 330-A]

Shanti Vijay & Co. etc. v. Princess Fatima Fouzia &

Os. etc., [1980] | S.C R 459, relied on.

Council of Civil Service Unions and thers v. Mnister

for the Civil Service, 1985 A.C 374 (H L.), and In re
Preston, 1985 A.C. 835 (H. L.), referred to.

22. In the instant case, the respondent’s highest
tender was super seded only by a significantly higher bid
made during the negotiations with all tenderers giving them
equal opportunity to conpete by revising their bids. The
fact that it was a significantly higher bid obtained by
adopting the right course is sufficient to denpbnstrate that
the action of the appellant satisfied the requirenent of
non-arbitrariness, and it was taken for the cogent reason of
i nadequacy of the price offered in the highest tender, which
reason was evident to all tenderers invited to participate
in the negotiations and to revise their bids. The H gh Court
was in.error in taking the contrary view [330-D E]

JUDGVENT:
ClVIL APPELLATE JURI'SDI CTI ON: Civil Appeal No. 4731 of
1992.

Fromt he Judgnent and Order dated 21.7.92 of the C WN
7419 of 1992.

Y. P. Rao for the Appellant.

Ashok Sen, H. L. Aggarwal, -and K K. Gupta (NP) for the
Respondent .

The Judgrment of the Court was delivered by

VERMA, J. Leave granted.

The appeal by special |eave under Article 136 of the
Constitution is against the judgnment and order dated 21.7.92
by which the Cvil Wit Petition No. 7419 of 1992 has been
allowed by the Punjab & Haryana Hi gh Court directing the
appel  ant Food Corporation of ( India to allot/ to the
respondent the necessary stocks  of danaged rich for which
the tenders had been invited by the appellant,” since the
respondent was the hi ghest bidder

The appellant invited tenders for sale of stocks  of
damaged foodgrains in accordance with—the terns  and
conditions contained in the tender notice (Annexure ‘A ).
The tenders were required to be submtted upto 2.45 p.m on
18.5.92; the tenders were to be opened on 18.5.92 at 3.00
p.m; and offers were to remain open for acceptance upto and
inclusive of 17.7.92. The respondent submitted “its tender
for a stock of damaged rice wthin the time specified, but
the respondent’s tender was conditional and the full anount
of earnest nmoney required by the terns was also not
deposited. It is, however, not necessary to nmention the
particulars of these two deficiencies in respondent’s tender
since they appear to have been waived by the appellant and
are not relied on before us to support the appellant’s
action. The respondent’s bid in the tender was admttedly
the highest as found on opening, the tenders. |t appears
that the appellant was not satisfied about the adequacy of
the anbunt offered in the highest tenders for purchase of
the stocks of damaged foodgrains and, therefore. instead of
accepting any of the tenders submtted, the appellant

invited all the tenderers to participate in the negotiation
on 9.6.92. The respondent refused to revise the rates
offered in its tender. It was Rs. 245 per quintal for

certain lots of this stock;, while the highest offer made
during the negoti ati ons was Rs. 275.72 per quintal.
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Simlarly, as against the respondent’s offer of Rs. 201 per
quintal in respect of some other Ilots, the highest offer
made during the negotiation was Rs. 271.55 per quintal. On
this basis, the appellant was to receive an additiona
amount of Rs. 8 Ilakhs by accepting the highest offer made
during the negotiations over the total anmount offered by the
respondent for the stock of damaged rice. Overall, the
appel l ant was offered an excess ampunt of Rs. 20 |akhs for
the entire stock of damaged foodgrains in the highest offer
made during the negotiations, inasmuch as against the tota
anmount Rs. 90 | akhs which the appellant woul d have received
by acceptance of the highest tenders, the appellant was to
receive the anount of Rs. 1 crore 10 | akhs by accepting the
hi ghest offers nade during the negotiations in which all the
tenderers, including ~the respondent, were given equa
opportunity to participate.

The respondent filed the ~above Wit Petition in the
H gh Court chal lengi ng the appellant’s refusal to accept the
hi ghest tender submitted by it for the stock of dammged rice
claimng that the appellant having chosen to invite tenders,
it could —not thereafter _dispose of  the stocks of danmaged
f oodgrai ns by subsequent negotiations rejecting the highest
tenders on the ground that a higher bid was obtained by
negotiations. This ~action of the appellant, was alleged to
be arbitrary and, 'therefore, in substance, violative of
Article 14 of the Constitution. The ‘H gh Court by its
i mpugned order accepted this contention of - the respondent
and allowed the Wit Petition. Hence, this appeal

It is not disputed that according to the terns and
conditions on which the appellant had invited tenders, the
appel l ant had reserved the right to reject all the tenders
and, therefore, the highest tender was not- bound to be
accepted. Learned counsel for the appellant subnitted that
there being no right in the person subnmitting the highest
tender to claimacceptance of the tender, in a case like the
present. where all the tenderers including the respondent,
were invited for negotiation and(given equal opportunity to
participate and to revise the bid before acceptance of the
hi ghest bid offered during negotiation which resulted in
obtaining an additional amount of Rs. 8 |akhs for the stock
relating to respondent’s tender and an overall gain of Rs.
20 lakhs in disposal of the entire stock of danmaged
foodgrains, the action of the appellant could not be terned
arbitrary. In reply, Shri A K Sen, |earned counsel for the
respondent contended that even though the appellant had the
right to reject any tender, including the highest tender
and thereafter negotiate with all the tenderersto procure
the highest price for the commodity, yet this right has to
be exercised reasonably and not arbitrarily, otherw se, the
credibility of the procedure of sale by inviting tenders
woul d be lost. Shri Sen submitted that the decision not to
accept any tender and to negotiate thereafter for obtaining
a higher price than that quoted in the highest bid, cannot
be taken on the whim and caprice of the concerned authority
and can be only for cogent reasons indicated while taking
the decision, or else, the decision would be arbitrary. On
this basis, Shri Sen further submtted that in the present
case, no cogent reasons were indicated for rejecting all the
tenders and deciding to dispose of the comodity by
negotiation with the tenderers for procuring a higher price.
He also added that the nmere fact that a higher price was
obt ai ned by negotiation would not justify the decision if it
was not taken in the manner perm ssible. This was the only
subm ssion of Shri Sen to support the decision of the Hi gh
Court.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 7

In our view, Shri A K Senis right inthe first part
of his submssion. However, 1in the present case, the
respondent does not get any benefit therefrom The High
Court’s decision is based on the only ground that once
tenders have been invited and the highest bidder has cone
forward to comply with the conditions stipulated in the
tender notice, it is not permssible to switch over to
negotiation with all the tenderers and thereby reject the
hi ghest tender. According to the H gh Court, such a
procedure is not countenanced by the rule of law. This is
not the sane, as the subm ssion of Shri Sen which is linmted
to permissibility of such a course only on cogent grounds
i ndicated while deciding to switch over to the procedure of
negotiation after receiving the tenders to satisfy the
requi rement of non arbitrariness, a necessary concomtant of
the rule of law. The proposition enunciated by the High
Court which forns the sole basis of its decision is too w de

to be ~acceptable and - has to 'be limted in the manner
i ndi cat ed hereafter.

In contractual sphere as in all other State actions,
the State andall its instrunentalities have to conformto

Article 14 of the Constitution of which non-arbitrariness is
a significant facet. There is no unfettered discretion in
public law. A public authority possesses powers only to use
them for public good. This inmpose the duty to act fairly and
to adopt a procedure which is ‘fairplay in action'. Due
observance of this obligation as a part of good
admi ni stration raises a reasonable or legitinmte expectation
in every citizen to be treated  fairly in his interaction
with the State and its instrumentalities, with this el ement
form ng a necessary conponent of the decision nmaking process
inall State actions. To satisfy this requirenent of non-
arbitrariness in a State action, it is, therefore, necessary
to consider and give due weight” to the reasonable or
legitimate expectations of the persons ' likely |lo be affected
by the decision or else that unfairness in the exercise of
the power nay anbunt to an abuse or excess of power apart
fromaffecting the bona fides of the decision in a given
case. The decision so nade woul d be exposed to chall enge on
the ground of arbitrariness. Rule of |aw does not conpletely
elimnate discretion in the exercise of power, as it is
unrealistic, but providers for control of —its exercise by
judicial review.

The nere reasonable or legitimate expectation of a
citizen, in such a situation, nmay not by itself "be a
di stinct enforceable right, but failure to consi-der and
gi ve due weight to it may render the decision arbitrary, and
this is howthe requirement of due consideration of a
Legiti mate expectation forns part of the principle of non-
arbitrariness, a necessary concomtant of the rule of |aw
Every legitimte expectation is a relevant factor requiring
due consideration a fair decision making process. Wether
the expectation of the claimant is reasonable or |egitimte
inthe context is a question of fact in each case. \Wenever
the question arises, it is to be deternmi ned not according to
the claimant’s perception but in larger public interest
wherein other nore inportant considerations nmay outweigh
what woul d ot herwi se have been the legitinmate expectation of
the claimant. A bona fide decision of the public authority
reached in this manner would satisfy the requi rement of
non-arbitrariness and withstand judicial scrutiny. The
doctrine of legitimte expectation gets assimlated in the
rule of law and operates in our |egal systemin this nmanner
and to this extent.

In Council of Civil Service Unions and Qhers V.
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Mnister for the Cvil Service, 1985 A C. 374 (HL.) the
House of Lords indicated the extent to which the legitimte
expectation interfaces with exercise of discretionary
power. The inmpugned action was upheld as reasonabl e, made on
due consideration of all relevant factors including the
legitimate expectation of the applicant, wherein the
consi derations of national security were found to outweigh
that which ot herwi se woul d have been the reasonable
expectation of the applicant. Lord Scarman pointed out that
‘the controlling factor in determining whether the exercise
of prerogative power is subject to judicial reviewis not
its source but its subject-matter’. Again in In re preston
1985 A.C. 835 (H L.) it was stated by Lord Scarman that ‘the
principle of fairness has an inportant place in the | aw of
judicial review ant ‘unfairness in the purported exercise
of a power can be such that it is an abuse of excess of
power’. These decisions of the House of Lords give a simlar
i ndi cation of the significance of the doctrine of legitimte
expectation. Shri A K Sen referred to Shanti Vijay & Co.
etc. v. Princess Fatim Fouzia & Ors. etc., [1980] 1 S.C. R
459, which hol ds t hat court should interfere where
di scretionary power is not exercised reasonably and in good
faith.

Fromthe above, it is clear that even though the
hi ghest tenderer can claim no right to have his tender
accepted, there being a power while inviting tenders to
reject all the tenders, yet the power to reject all the
tenders cannot be exercised arbitrarily and nust depend for
its validity on the existence of ~cogent reasons for such
action. The object of -inviting tenders for disposal of a
commodity is to procure the highest price while giving equa
opportunity to all the intending bidders to  conpete.
Procuring the highest price for the comobdity is undoubtedly
in public interest since the anount so collected goes to the
public fund. Accordingly, inadequacy of the price offered in
the highest tender would be a cogent ground for negotiating
with the tenderers giving them equal opportunity to revise
their bids with a viewto obtain the highest ‘avail able
price. The inadequacy nay be for  several reasons known in
the commercial field. |Inadequacy of the prince quoted in the
hi ghest tender would be a question of fact in-each case.
Retaining the option to accept the highest tender, in case
the negotiations do not vyield a significantly higher offer
woul d be fair to the tenderers besides protecting the public
interest. A procedure wherein resort is had to negotiations
with the tenderers for obtaining a significantly higher bid
during the period when the offers in the tenders renmain open
for acceptance and rejection of the tenders only in_ the
event of a significant higher bid being obtained during
negoti ations would ordinarily satisfy this requirenment. This
procedure involves giving due weight to the legitimte
expectation of the highest bidder to have his  tender
accepted unless outbid by a higher offer, in which case
acceptance of the highest offer within the time the offers
remai n open woul d be a reasonabl e exercise power for public
good.

In the present case, the last date upto which the offer
made in the tender was to renain open for acceptance was
17.7.92. After opening the tenders on 18.5.92, the appellant
decided to negotiate with all the tenderers on 9.6.92 when
significantly higher anount, as indicated earlier, was
of fered above the anpbunt quoted in the highest tender. In
such a situation, if the negotiations did not vyield the
desirable result of obtaining a significantly higher price,
the appellant had the option to accept the highest tender
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before the last date, viz., 17.7.92 wupto which the offer
nade therein was to remmin open for acceptance. In this
manner, the respondent’s higher tender was superseded only
by a significantly higher bid made during the negotiations
with all tenderers giving themequal opportunity to conpete
by revising their bids. The fact that it was a significantly
hi gher bid obtained by adopting this course is sufficient in
the facts of the present case to denpnstrate that the action
of the appel l ant sati sfied the requirenent of non-
arbitrariness, and it was taken for the cogent reason of
i nadequacy of the price offered in the highest tender, which
reason was evident to all tenderers invited to participate
in the negotiations and to revise their bids. The H gh Court
was in error in taking the contrary view.

Consequently, this appeal is allowed. The inpugned judgment
of the High Court is set aside, resulting in dismssal of
the respondent’s wit petition, No costs,

G N Appeal al | owed.




