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The appellant, in this appeal, has assailed the
validity and correctness of the order passed by the
Di vi sion Bench of the Hi gh Court affirming the order of
the | earned Single Judge passed in original wit
petition uphol ding the order of termnation of his
services. The appellant was appoi nted by the
respondent - cor porati on on 7.10:1994 as Juni or Manager
(Quality Control) subject to certain terns and
conditions. The relevant condition for the purpose of
thi s case reads:

"You will be on probation for a period
of two years within a continuous service
of three years. You will be absorbed in

the regul ar service of this corporation
only on satisfactory conpl etion of the
peri od of probation. |If your
performance during the period of
probation is found unsatisfactory, the
Corporation reserves the full right to
term nate your service wi thout any prior
notice."

It was his duty to inspect all the conmodities
recei ved by the Corporation at the depots and to verify
the quality of goods in conformty with the
specification given by the Head Ofice. On conplaints
received as to the quality of red chilies accepted by
hi m and sent for distribution, a show cause notice
dated 25.11.1995 was issued to him He submtted his
expl anati on requesting to drop further proceedi ngs and
gi ving assurance that in future, utnost care would be
taken whil e accepting the comobdities. |In that view,
further proceedings were dropped. Again on a simlar
report as to failure of his duty, a show cause notice
dated 12.12. 1996 was issued, which is extracted bel ow -

"No. E5- 17135/ 96
Dated 12th Decenber, 1996

SHOW CAUSE NOTI CE
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Ref: 1. Lr. No. D10-10427/90(1) dated
07.10.1994 of M D. KSCSC.

2. Inspection Report of Manager (QC)
No. Q c. 3/96.

You are directed to show cause within 7
days of receipt of this notice why your
servi ce should not be term nated on the
fol |l owi ng grounds:

1. That you Sri. Mathew P. Thonas,
Juni or Manager (QC) Koshi kode Regi on
i nspected the Consi gnment of 220
bags Bengal gone (Shall) on
24.10.1996 delivered in truck No.
KL13 A-3409 supplied by Ms.
"Suresh Tradi ng Kochi received at
the District Deport, Kannur on
23.10.1996 and certified the

anal ysis report that the

Consi gnnent is within specification
and as per sanple and recomended
for acceptance even though the
stock was found not in conformty
with the sanpl es supplied from Head
O fice and the actual refraction
was not within the rejection limt
as found on a super check
conduct ed" by Manager (QQC).

2. That you have reconmended for
acceptance of the stock of

G eengram for which GRS was issued
vide No. 166/7 dated 18.10.1996
which was not in conformty with

the tender sanples and the actua
refraction was not within rejection
l[imt which is reveal ed on a check
conduct ed by Manager (QC).

3. That you have accepted the
foll owi ng Consi gnnments whi ch were
kept at District Depot, Kannur even
t hough they were found not
acceptable in the analysis
conduct ed by Manager (QC) on

19.11. 1996.

(a) Toordhal supplied by Ms

Sagar Enterprises.

(b) Bengal gram (small) by Suresh

Tr adi ng.

(c) Toorbal supplied by Ms.

Swastic Sal es Agenci es.

4. That you have col luded with the
suppliers for undue pecuniary

benefits.

5) That you have betrayed the

confi dence reposed on you as
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responsi ble officer of the
Cor por ati on.

Your action described above anmpunts
to grave m sconduct, gross negligence,
dereliction of duty, disobedience of
orders, clear violation of standing
instructions detrimental to the interest
of this Corporation which tantanpbunts to
unsati sfactory performance on your part.

If nothing is received within the
stipulated time, action will be
proceeded with on the presunption that
you have no defence in this case and

your services will be ternminated as laid
down in Clause 2 of the reference first
cited.

Sd/ -
Managi ng Director

To:

Shri Mat hew P. Thonas

Juni or Manager (QC)

(Through Manager (QC), for service and
return.”

The appel | ant gave expl anation to the said show
cause notice. The respondents found the explanation
unsatisfactory. Consequently, his services were
term nated by the proceedi ngs dated 16.1.1996 whi ch
read: -

“No. E5-17135/956 dated 16th
January, 1997

PROCEEDI NGS

Sub: Kerala State Civil Supplies

Cor poration Establishnent-

Term nation of Service Nathew P.
Thomas (Shri) Juni or Manager (QQC)
term nation of services Oders

i ssued.

Ref : Letter No. D10-10427/90(1) dated
7.10. 1994 of the Managing Director,
Kerala State Civil Supplies

Cor por ati on.

1. Show Cause Notice No. E5-17135/96
dat ed 12.12. 1996

2. Expl anati on dated 26.12. 1996 of
Shri Mat hew P. Thomms.

Shri Mat hew P. Thomas, was appoi nted as
Juni or Manager (QC) in the Corporation
vide letter first cited above and joi ned
duty on 1.2.1995. |In the order of

appoi ntnent, it had been stated that
"You will be on probation for a period
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of two years within a continuous service
of three years. You will be absorbed in
the regul ar service of this corporation
only on satisfactory conpletion of the
peri od of probation. [If your
performance during the period of
probation is found unsatisfactory, the
Corporation reserves the full right to
term nate your service wi thout any prior
notice."

Noti ce was issued to himvide the
reference second cited to show cause as
to why his services should not be
term nated for wongfully recomrendi ng
acceptance of inferior stock. . He has
sought extension of the period given to
himfor submtting his statenent of
defence and this was granted. He has
accordi ngly subnitted his explanation on
26.12.1996. This has been considered in
detail.

The expl anation has been found
unsatisfactory. This officer has
wongfully recommended acceptance of bad
stock not once and several tines. As
such the undersi gned holds that his
servi ces have been unsati sfactory.
Accordingly the services of Shri Mathew
P. Thonmas, Juni or Manager (QC) are hereby
termnated with effect fromtoday
(16.1.1997).

Sdf -
Managi ng Director

To:

Shri Mat hew P. Thonas

Juni or Manager (QQC)

(Through Manager (QC), for service and
return.”

Agai nst the said order, he preferred an appea
whi ch was dism ssed. Hence, he filed the wit petition
before the Hi gh Court challenging the order of
term nation of his services. The |earned Single Judge
di smissed the wit petition. The wit appeal filed by
t he appel  ant was al so di sm ssed by the Hi gh Court
affirm ng the order of the |learned Single Judge with
some nodi fication. Hence, this appeal

Shri L. Nageshwara Rao, |earned Seni or Counsel for
the appellant urged that although the order of
term nation of services appears to be i nnocuous and
simpliciter but foundation for passing the said order
was al | eged mi sconduct of the appellant; serious
al  egations of m sconduct are made in the show cause
noti ce which constitute ground for termnation of
services as in the order of term nation of services,
reference is made to the said show cause notice; there
is nothing to indicate in the order of termination of
services that any distinction was made between t he
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al | egations of m sconduct and nere failure of the
appel lant in performng the duties. He submtted that
the |l earned Single Judge as well as the Division Bench
of the H gh Court have exceeded power of judicia
review in correcting the order of term nation of
services to sustain it by giving certain directions to
del ete paras 4 and 5 of the order of termnation of
servi ces.

Opposi ng the above subm ssions, Shri T.L.V. Ayer,
| earned Seni or Counsel for the respondents urged that
the i nmpugned order is perfectly justified having regard
to the facts and circunstances of the case. He
submitted that the appellant was a probationer and on
finding his work unsatisfactory, order of termnation
of his services was passed; the services of the
appel l ant were term nated when he was found unsuitable
to continue in service; even though certain allegations
of m sconduct were made in the show cause notice, the
order of ‘term nation was not passed on that basis as is
evident fromthe very order of termnating his
services; the directions given by the H gh Court to
wi t hdraw or del ete paras 4 and 5 of the show cause
notice are to the benefit of the appellant and he
cannot conplain in/that regard stating that the Hi gh
Court exceeded its power of judicial review

We have carefully considered the submissions nade
by the | earned counsel for the parties. The main
contention urged before the | earned Single Judge of the
H gh Court was that the order termnating the services
of the appellant was of punitive nature-and it attached
stigma to himparticularly relying ontwo grounds
nmentioned in show cause notice (1) that the appellant
had col |l uded with the suppliers for undue pecuniary
benefits and (2) he had betrayed the confidence reposed
on himas a responsible officer of the Corporation
The | earned Single Judge observed that admttedly the
appel  ant was a probationer and his services could be
term nated by an order of sinple termnation wthout
casting any stigma on him the managenment was entitled
to assess the performance of the probationer during the
period he was in service either to confirmhimin
service or to terminate his services. On facts of the
case and material placed before him he expressed the
view that the respondent- Corporation found that the
performance of the appellant was not satisfactory and
as such his services could be terminated. 1In regard to
para 4 of the show cause notice that the appellant had
colluded with the suppliers for undue pecuniary
benefits, the learned Single Judge held that it would
cast a stigma on the appellant | ooking to allegations
of serious msconduct. |In that view while upholding
the order of term nation of services of the appellant,
the | earned Single Judge held thus:-

"In the said circunstances, | am not
inclined to interfere with the order of
term nation. However, ground No. 4
stated in the show cause notice to the
ef fect that petitioner has colluded with
the suppliers for undue pecuniary
benefits, they should franme proper
charge and conduct proper enquiry

foll owi ng the procedure down in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 9

departnental proceedings. |If the

Cor poration wi thdraws the said charge,
no enquiry need be conducted and the
order would stand."

Bef ore the Division Bench, the principa
contention advanced on behal f of the appellant was that
the order of term nation stignmatized the appellant and
the said order should have been preceded by a full -
fledged inquiry. The Division Bench of the H gh Court,
after considering the respective contentions and
| ooking to the records, held that the term nation has
been ordered not as a penalty for any m sconduct but
for his unsatisfactory service during his tenure as a
probationer. Dealing with the contention as to the
al | egations of m sconduct stated in show cause noti ce,
the Division Bench-of the Hi gh Court held thus:-

"The further contention advanced by the
| ear ned counsel for the appellant is
that since Ext. P2 show cause notice
contai ns maj or charges agai nst the
appel l ant, his service should not have
been term nated w t hout those charges
bei ng enquired into and found proved
against himin a duly conducted enquiry,
giving himan opportunity to defend

hi nsel f and prove his innocence. Here
again, we fail to appreciate the
contention of the appellant since, in
our view, the appointing authority
focused his attention and zeroed in on
the appellant only on the question of
his unsatisfactory performance as a
probati oner by wongfully recomendi ng
accept ance of bad stock for purchase and
distribution. O course, ext. P2 show
cause notice would state that the
appel l ant colluded with the suppliers
for undue pecuniary benefits and that
he betrayed the confidence reposed on
himas a responsible officer of the
Corporation. The appellant woul d have
been on a sound wi cket had the

appoi nting authority pursued those
charges mentioned as (4) and (5) in Ext.
P2 and a finding recorded. For a
perusal of the files, we find that the
appoi nting authority has abandoned those
charges and concentrated only on the

| apses committed by the appellant in
wrongly recommendi ng acceptance of bad
stock, as already observed. No finding
at all is entered on the charges of

col lusion and betrayal of confidence
nentioned as item Nos. (4) and (5) in
Ext. P2. Therefore, we hold that the
contention in this regard is wthout
merit."

Taki ng an overall view and totality of the facts
and circunstances of the case, the Division Bench
declined to interfere with the order passed by the
| earned Single Judge but added that ground no. 5
mentioned in the show cause notice was also liable to
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be wi t hdrawn by the respondents.

Paras 1 to 3 of the show cause notice reflect
about the unsatisfactory performance of the duty of the
appel lant. Paras 4 and 5 of the show cause notice were
not taken into consideration in passing the order of
term nation of services as is evident fromthe
term nation order although reference is nmade to the
show cause notice. The |ast para of the show cause
notice al so indicates that the action was proposed in
terns of clause 2 of the order of appointnment, nanely,
term nating the services during probationary peri od.
The order of termination of services refers to rel evant
clause in the order of appointnent and expl anation
gi ven by the appellant to the show cause notice. The
| ast paragraph of the said order shows that his
expl anati on was found unsatisfactory. The appellant had
wrongfully recomrended acceptance of bad stock not once
but several tines; as such it was held that his
servi ces have been unsatisfactory. Hence, the order of
term nation was passed. Fromthis order of
termnation, it is clear that the respondents did not
rely on paras 4 and 5 of the show cause notice. The
Di vi sion Bench in the inpugned judgnment, after perusa
of the files observed that the appointing authority had
abandoned t hose charges and concentrated only on the
| apses commtted by the appellant in wongfully
recomendi ng acceptance of bad stock. W have no good
reason to differ with this finding recorded by the
Di vi si on Bench after perusal of the relevant files and
records. Even otherwi se, paras 4 and 5 of the show
cause notice stand withdrawn as per the direction given
by the High Court. This being the position, no
prejudice is caused to the appellant to conplain that
Hi gh Court has exceeded its power to judicial review
when such a del etion of paras 4 and 5 fromthe show
cause notice is to the benefit and advantage of the
appel lant. This also protects the appellant from any
adverse affect when he seeks enpl oynent el sewhere and
prospective enpl oyer may not have any ground to take
adverse view of the alleged m sconduct contained in
paras 4 and 5 of the show cause notice.

An order of termination sinplicitor passed during
the period of probation has been generating undying
debate. The recent two decisions of this Court in
Deepti Prakash Banerjee vs. Satyendra Nath Bose
Nati onal Centre for Basic Sciences, Calcutta and others
[ (1999) 3 SCC 60] and Pavanendra Narayan Vernma vs.
Sanj ay Gandhi PG of Medical Sciences and anot her
[(2002) 1 SCC 520], after survey of nost of the earlier
deci si ons touching the question observed as to when an
order of term nation can be treated as sinplicitor and
when it can be treated as punitive and when a stigm is
said to be attached to an enpl oyee di scharged during
peri od of probation. The |earned counsel on either
side referred to and relied on these decisions either
in support of their respective contentions or to
di stingui sh them for the purpose of application of the
principles stated therein to the facts of the present
case. In the case of Deepti Prakash Banerjee (supra),
after referring to various decisions indicated as to
when a sinple order of termnation is to be treated as
"founded" on the allegations of msconduct and when
conpl aints could be only as notive for passing such a
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sinple order of termnation. 1In para 21 of the said
judgrment a distinction is explained, thus: -

"21. If findings were arrived at in
an enquiry as to m sconduct, behind the
back of the officer or wi thout a regular
departnental enquiry, the sinple order
of termination is to be treated as
"founded" on the allegations and wl|

be bad. But if the enquiry was not
hel d, no findings were arrived at and
the enpl oyer was not inclined to conduct
an enquiry but, at the sane tine, he did
not want to continue the enpl oyee

agai nst whom there were conplaints, it
woul d only be a case of notive and the
order would not bebad. ~Simlar is the
position iif the enployer did not want to
enquire into the truth of the

al | egati ons because of delay in regular
departmental proceedi ngs or he was

doubt ful about securing adequate
evidence. |In such a circunstance, the
al l egati ons would be a notive and not
the foundation and 't he sinple order of
term nation woul d be valid."

Fromlong line of decisions it appears to us whether an
order of term nation is sinplicitor or punitive has
ultimately to be deci ded having due regard to the facts
and circunstances of each case. Many atinmesthe

di stinction between the foundation and notive in
relation to an order of termination either is thin or
overlapping. It may be difficult either to categorize
or classify strictly orders of termnation sinplicitor
falling in one or the other category, based on

m sconduct as foundation for passing the order of

term nation sinplicitor or on notive on the ground of
unsuitability to continue in service. If the form and
| anguage of the order of term nation sinplicitor of a
probationer clearly indicate that it is punitive in
nature or/and it is stigmatic there may not be any need
to go into the details of the background and
surroundi ng circunstances in testing whether the order
of termination is sinmplicitor or punitive. ‘In cases
where the services of a probationer are term nated by
an order of termination sinmplicitor and the | anguage
and formof it do not show that either it is punitive
or stignmatic on the face of it but there nay be a
background and attendi ng circunmstances to show that

m sconduct was the real basis and design to term nate
the services of a probationer. 1In other words, the
facade of the term nation order may be sinplicitor but
the real face behind it is to get rid of services of a
probati oner on the basis of msconduct. In such cases
it becones necessary to travel beyond the order of
termination sinmplicitor to find out what in reality is
the background and what wei ghed with the enpl oyer to
term nate the services of a probationer. In that
process it al so becones necessary to find out whether
efforts were made to find out the suitability of the
person to continue in service or heis inreality
renmoved from service on the foundation of his

m sconduct .




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 9

In the present case, even on earlier occasions
when the appellant failed to performhis duties
properly during probation period he was warned to
i mprove and continued in the service. |If he was to be
renoved from service on the allegations of m sconduct
at that time itself the respondents coul d have renpved
himfromservice. This is also a circunstance to
i ndicate that his order of termnation was sinplicitor.
Therefore, having regard to the particular facts and
circunstances and in view of what is stated above we
have no good reason to disagree with the inpugned
or der.

Thus, |ooking fromevery angle, we decline to
interfere with the inpugned order particularly having
regard to the facts and circunstances of the case,
whi ch are avail able on record. Hence, the appeal is
di sm ssed. No costs.




