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The Union-of India, Chief of Arnmy Staff (Arny Headquarters), Genera

of fi cer Commandi ng, Commandi ng Officer, 502, Area Defence Group and the
Conmandi ng Officer, 1, Corps, Artillery Brigade are in appeal against the
judgnent of a Division Bench of the Allahabad H gh Court directing the
authorities to re-consider the question of sentence to be awarded to the
respondent (hereinafter referred to as the “accused’). In the Court nartia
proceedi ngs, the accused was awarded death sentence for having caused
hom ci dal death of two armnmy personnel and for having caused grievous
injuries with the intent of causing nurder of two others. The award of
death penalty by the Court Martial was affirmed by the Central Governnent
the Section 153 of the Arny Act, 1950 (in short the ‘Arny Act’).

Factual position as projected by the appellants in a nutshell is as
foll ows: -

On 15.10.1991, the accused was on the quarter guard duty along with SCR
Swany, Y. Prasad and GS Pandey respectively (P.W. 4, 5 and 6). The first
one was the Guard commander and the other two were 'the sentries. The Rifle
bearing butt no. 32 and registered No. BV-3528 was being used by the
sentries for performance of their duties. At about 5 P.M the accused
havi ng finished his duty handed over the sentry duty to PW6 and went for a
wash and his neals. In turn, at about 7 P.M PW5 relieved a PW6 and took
over as the sentry. H's period of duty was up to 9 P.M, whereafter he was
to be relieved by the accused. At about 9.15 P.M the accused retuned to
the quarter guard after his dinner and told PW5to go for his dinner.
Accordingly, he relieved PW5 by taking over his duty. At that tine, B.P.

Verma (PW7) was | odged in the quarter guard as a prisoner. Al lights were
on. After a few mnutes, Tuki Ram (PW8) dressed in civvies reached the
quarter guard to wite the "light out" report in the Register, kept for the

pur pose. He asked the accused for a pen, who told himthat he did not have
one. PW8, therefore, kept the register on a bench'lying outside the
verandah of the quarter guard. In the nmeantinme, Subash Bablo (PW9) and
Sigm K. Parthasarthi (hereinafter referred to as the 'deceased

Part hasarthi’ reached there to wite the "lights out” reports. Both of them
were also dressed in civvies. PW9 started witing in the Register, which
he had picked up fromthe bench. The accused snatched the sane and threw it
away. The accused told themthat since they were dressed in civvies and did
not possess their Identity Cards, he would not let them make entries in the
Regi ster. PW9 told himthat he was personally known to himhaving served
together and that there were no orders to the effect that the "lights out”
entries were to be made only in uniform The accused, even then, did not
allow themto do the needful. On PW8 proposing to return, the accused did
not allow himand others to go and instructed themto sit down on the bench
till the arrival of CHMR S. Rathore (hereinafter referred to as deceased
‘Rathore’). PW8 shouted for the duty clerk, who was in the vicinity, to
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call the duty NCO In the neantinme, PW5 returned and found PW8, 9 and
deceased Parthasarthi sitting on the bench. At that tine, the light in the
guarter guard as well as the street lights were on. PW5 asked the accused
to return his rifle so that he would resune his duty, but the accused did
not return the rifle to PW5 and instead asked himto call the CHM On
PW5' s query, the accused told himthat CHM was required since the three
persons sitting on the bench had come to wite the "lights out" reports,
dressed in civvies and without ldentity Cards and so far as he was
concerned they were terrorists. PW5 advised himnot to create a scene but
he did not pay any heed. PW5 again asked the accused to return the rifle
and told himthat if he wanted to call CHM he should go hinself. After
some time, CHM (deceased ‘Rathore’) arrived in his conbat uniform and

| earnt of the goings on fromPW8. Wen he enquired fromthe accused as to
why he was not allowing themto sign the register, the accused told him
that they were dressed in civvies and were not having their Identity Cards
with them The CHM (deceased ‘' Rathore) told the accused that there were no
orders about the dress and they were well know being cov personnel. The CHM
asked themto go ahead with the filing up of the register. He also enquired
fromthe accused if he had consuned |iquor. No sooner these words were
uttered, the accused fired shot at deceased Rathore who was standing at a
di stance of about four yards. On being hit by the bullet, Rathore fel

down. Thereafter accused fired three shots at PW8 and PW9 deceased

Part hasarthi in quick succession. Each one of themfell down. PW7 and PW6
saw the firing incident. The accused found PW6 inside the guard room
abused hi mand asked himto run away fromthe spot. Thereafter the accused
went near the fuse bos and the lights went off in the quarter guard. The

i ncident was reported to the Commanding O ficer Lt. Col. H S. Teotra (PW3)
and Sub Maj B.R Pawar (PW1), who rushed to the scene of incident. The
persons who had received injuries were taken to the hospital where Dr.
Gangopadhay (PW11) after exam nation declared Rathore and Parthasarthi as
"brought dead" and found PW8 and PW9 to have received injuries which
were grievous in nature. The post nortemwas carried out. On the basis of
report given General Court Martial proceedings comenced and the accused
faced trial under the Arny Act. There were four charges under Section 69 of
Army Act. The first two charges related to conm ssion of civil offence that
is murder contrary to Section 302 of the Indian Penal Code, 1860 (in short
‘IPC) and the other two related to civil offence i.e. attenpt to nurder,
contrary to Section 307 |I.P.C. The accused took the plea that the scenario
as described by the prosecution was not correct. The reports of proceedi ngs
and trial were submitted and on considerati on-thereof the Deputy Judge
Advocate General was of the view that the evidence on record clearly
established the guilt of the accused. Considering the materials on record
he cane to hold that this was a case which clearly was covered by the
category of rarest of rare cases and deserved death sentence. The Judge
Advocate General affirmed the view and the findings of the Deputy Judge
Advocat e General as regards the conviction and the sentence. The Centra
CGovernment al so affirmed those. A wit application was filed before the

Al l ahabad Hi gh Court questioning the conviction and the sentence inposed.
By the inpugned judgnent, the Hi gh Court held that the conviction was well
nerited, but felt that the case did not fall in the category of rarest of
rare cases and therefore directed the authorities to pass a fresh order on
the question of sentence. The wit application was allowed to that linited
extent.

M. Rajiv Dutta, |earned Senior counsel for the appellants subnmtted that
the procedure to be followed while dealing with the question of sentence is
clearly spelt out in the various guidelines. The statutory provisions of
the Arny Act and the concerned rul es provide anple guidelines in the
matter. Even going by the ratio not decisions of this Court in Bachan Singh
v. State of Punjab, [1980] 2 SCC 684 and Machhi Singh and Ors. v. State of
Punj ab, (1983) 3 470, the judgment of the Hi gh Court cannot be mmintained.
The High Court |ost sight of the fact that it was dealing with the case of
a person belonging to a disciplined force. The murder was not only crue

and brutal but also r\pre-planned and pre-neditated. Even conduct of the
accused after the incident was not one of remorse, but was to the effect
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that he was sorry that he could not kill the other two persons.

In response, |earned counsel for the respondent subnmitted that the High
Court has taken note of the relevant factors. The factors according to the
H gh Court seemto be unbl em shed reputati on and antecedents of the
respondent which, as the records go to show, exenplary. Even if the

evi dence on record establishes that the accused was responsi ble for taking
away the lives of two and seriously injuring the two others, that by itself
cannot bring the case to the category of rarest of rare cases, as
categorized by this Court in Bachan Singh and Machhi Singh’s cases (supra).
The rival stands need careful consideration.

In Bachan Singh's case, a Constitution Bench of this Court at paragraph 132
sunmed up the position as follows:

"132. To sum-up, the question whether or not death penalty serves
any penol ogi cal purposeis a difficult, conplex and intractable
issue. |t has evoked strong, divergent views. For the purpose of
testing the constitutionality of the inpugned provision as to death
penalty in Section 302, Penal Code on the ground of reasonabl eness
in thelight of Articles 19 and 21 of the Constitution, it is not
necessary for us to express any categorical opinion, on way or the
other, as to which of these two antithetical views, held by the
Abolitionists and Retentionists, is correct. It is sufficient to
say that the very fact that persons of reason, |earning and |ight
are rationally and deeply divided in their opinion on this issue,
is a ground anong others, for deeply divided in their opinion on
this issue, is a ground anpng others, for rejecting the petitioners
argunent that retention of death penalty in the inpugned provision,
is totally devoid of reason and purpose. If, notw thstanding the

vi ew of the Abolitionists to the contrary, a very |arge segnent of
people, the world over, including sociologists, |egislators,
jurists, judges and administrators still firmy believe in the
worth and necessity of capital punishnent for the protection of
society, if in the perspective of prevailing crime conditions in

I ndi a, contenporary public opinion channelized through the people’s
representatives in Parliament, has repeatedly in the |last three
decades, rejected all attenpts, including the one made recently, to
abolish or specifically restrict the area of death penalty, if
death penalty is still a recognized legal sanction for murder or
some types of nurder in nost of the civilized countries in the
world, if the franers of the Indian Constitution were fully aware-
as we shall presently show they were-of the existence of death
penalty as puni shment for nurder, under the |Indian Penal Code, if
the 35th Report and subsequent reports of the Law Comi ssion
suggesting retention of death penalty, and recomendi ng revision of
the Crimnal Procedure Code and the insertion of the new Sections
235(2) and 354(3) in that Code providing for pre-sentence hearing
and sentencing procedure on conviction for nurder and other capita
of fences were before the Parliament and presumably consi dered by it
when in 1972-1973 it took up revision of the Code of 1898 and
replaced it by the Code of Criminal Procedure, 1973, it is not
possible to hold that the provision of death penalty as an
alternative punishment for nurder, in Section 302, Penal Code is
unreasonabl e and not in the public interest. W would, therefore,
concl ude that the inmpugned provision in Section 302, violates
neither the letter nor the ethos of Article 19."

Simlarly in Machhi Singh's case (supra) in paragraph 38 the position was
sumred up as foll ows:

"38. In this background the guidelines indicated in Bachan Singh case wl|
have to be culled out and applied to the facts of each individual case
where the question of inposing of death sentence arises. The foll ow ng
proposi tions emerge from Bachan Si ngh case:
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(i) The extrene penalty of death need not be inflicted except in
gravest cases of extrene cul pability.

(ii) Before opting for the death penalty the circunmstances of the
‘offender’ also require to be taken into consideration along with the
ci rcunstances of the ‘crime’.

(iii) Life inprisonment is the rule and death sentence is an exception
In other words death sentence must be inposed only when life inprisonnment
appears to be an al together inadequate puni shment having regard to the

rel evant circunstances of the crine, and provided, and only provided, the
option to inpose sentence of inprisonnent for |ife cannot be

consci entiously exercised having regard to the nature and circunstances of
the crime and all the rel evant circunstances.

(iv) A bal ance-sheet of aggravating and mitigating circunmstances has to
be drawn up and in doing so the mtigating circunstances have to be
accorded full wei ghtage and a just balance has to be struck between the
aggravati'ng and the nitigating circunstances before the option is

exerci sed.”

The position was again reiterated in Devender Pal Singh v. State of NCT of
Del hi, [2002] 5 SCC234:

58. "From Bachna Singh v. State of Punjab and Machhi Singh v. State of
Punj ab the principle culled out is that when the collective conscience of
the comunity is so shocked, that it will expect the holders of the
judicial power center to inflict death penalty irrespective of their
personal opinion as regards desirability or otherw se of retaining death
penalty, the sane can be awarded.

It was observed
The conmunity may entertain such sentinent in the follow ng circunstances

(i) When the nurder is conmtted in an extrenely brutal, grotesque,
di abolical, revolting, or dastardly nanner so as to arouse intense and
extreme indignation of the comunity.

(2) wWhen the nurder is conmmitted for a notive which evinces total depravity
and neanness; e.g. Miurder by hired assassin for noney or reward; or cold-

bl ooded nurder for gains of a person vis-a-vis whomthe nmurderer is in a
domi nating position or in a position of trust; or nurder is conmtted in
the course for betrayal of the notherl and.

(3) When nurder of a nmenber of a Schedul ed Caste or minority conmunity etc.
is commtted not for personal reasons but in circunstances whiich arouse
social wath; or in cases of ‘bride burning’ or ‘dowy deaths’ or when
nmurder is comritted in order to remarry for the sake of extracting dowy
once again or to marry another woman on account of “infatuation

(4) When the crime is enornous in proportion. For instance when nultiple
murders, say of all or alnmost all the nmenbers of a family or-a |arge nunber
of persons of a particular caste, conmunity, or locality, are commtted.

(5) When the victimof nurder is an innocent child, or a hel pl ess woman or
old or infirmperson or a person vis-a-vis whomthe nmurderer is in a

domi nating position, or a public figure generally |Ioved and respected by
the conmunity.

I f upon taking an overall global view of all the circunmstances in the |ight
of the aforesaid propositions and taking into account the answers to the
guestions posed by way of the test for the rarest or rare cases, the

ci rcunst ances of the case are such that death sentence in warranted, the
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court would proceed to do so.

What is culled out fromthe decisions noted above is that while deciding
the question as to whether the extreme penalty of death sentence is to be
awar ded, a bal ance sheet of aggravating and mtigating circunmstances has to
be drawn up.

In the instant case, the H gh Court has not attenpted to do that exercise
and has cone to an abrubt concl usion about the case being not covered by
the rarest of rare category. That is clearly contrary to the principles set
out by this Court in the decisions noted above. W deemit appropriate to
remt the matter to the Hi gh Court to consider the matter afresh and take
the decision as to the appropriate sentence. The exercise has only to be
limted to that aspect alone as the H gh Court itself has in the inpugned

j udgrment found that the conviction was well nerited.

The appeal is allowed to the aforesaid extent with no order as to costs.




