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The conviction of the appellant for offence under Section 302 | PC has been
confirmed by the inpugned judgnent of the Hi gh Court. The main question to be
determined in this appeal is whether the sole eye-w tness on whose testinony the
conviction is primarily based is partly reliable or wholly unreliable.

Facts in brief are that on the date of incident, the deceased went with his
el der son Mahesh (PW}) to market and when at about 12.00 noon, he was com ng
out froma shop after purchasinga bundle of bidi, the appellant fired at himfrom
12 bore rifle. The shot hit the deceased above the waste on his backbone. The
appel | ant was acconpani ed by his brother-in-lLaw, Griraj who had a katta, father
who had a gupti and brother who al so had a katta. The incident was seen by PW
and PWs. The deceased was taken to a hospital but seens to have died on the
spot .

The appellant and Griraj, his brother-in-law were put up for trial. In
respect of father and brother of the appellant, informant (PW) gave in witing that
their nanes had been wongly nentioned and, therefore, no action be taken agai nst
t hem

The Sessions Court, on appreciation of evidence, in particular, the
testinony of PW, the medical evidence, the evidence of ballistic expert and that
of seizure canme to the conclusion that the prosecution has proved beyond
reasonabl e doubt that the gun-shot injury which resulted in death of the deceased
was inflicted by the appellant. Griraj was given benefit of doubt since neither any
injury was attributed to himnor was katta recovered and it was held by the
Sessions Court that the intention of Griraj to commt the nurder of the deceased
had not been proved. The State did not challenge the acquittal of Griraj. The
Hi gh Court, on re-appreciation of evidence, has confirmed the appellant’s
conviction and sentence of life inprisonment.

Learned counsel for the appellant submits that PW had falsely inplicated
father and brother of the appellant as also Griraj who stands acquitted. It is
further subnmitted that adnmittedly there was ennmity between the famly of the
deceased and that of the accused. The deceased was accused in a case of mnurder
of brother of the appellant, but was acquitted in the said case. ' In view of the
enmty, the close relationship between the witness (PW) and the deceased and
false inplication of appellant’s other famly nmenbers, it is subnmitted that PWM is
a wholly unreliable witness and conviction based on the testinmony of such a
Wi tness i s unsustai nabl e.

PWI is not wholly reliable has been noticed by the High Court and keeping
in viewthe said factor the evidence was anal ysed. W, however, find it difficult to
accept the submission that PW is wholly unreliable. He is neither wholly reliable
nor wholly unreliable is evident fromthe evidence on record. PW is partly
reliable and partly unreliable and the effect of it is that the court to rely on his
testinony has to | ook for corroboration in material particulars (See Vadivelu
Thevar v. The State of Madras [(1957) SCR 981). The testinony of PW does
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not deserve to be entirely rejected. A cautious approach is necessary. Such a
testinony has to be examined carefully and with caution. The testinony of PW,
therefore, cannot be rejected on the ground of it being wholly unreliable.

Keeping in view the above principles, we have examnmi ned the record. The

FIR was recorded mnutes after the comm ssion of the offence. It nanes the
appel l ant, the nature of the weapon with which the fire was shot by him the situs
of injury and the nanes of the other eye-w tnesses who were present. It is,
however, different nmatter that those eye-wi tnesses (PW and PWs) did not

support the prosecution and were decl ared hostile.

It has also to be borne in nind that in India the maxim’falsus in uno, falsus
in omibus’ has no application. It is not the law that if the w tness has spoken
some fal sehood, his entire testinony has to be discarded. Testinony of such a
witness requires care and caution at the time of its analysis. The tendency of the
closely related witnesses to involve all famly nmenbers in the comm ssion of
of fence, when there is severe enmty between the deceased and the accused does
not nean that the entire testinony shall be rejected and, thus, acquitting even
those who cormitted the crime. -~ The extent to which the evidence is worthy of
accept ance depends upon facts of each case. |In such cases, it is the duty of the
courts to separate the grain fromthe chaff where it is so possible and to convict the
accused if called for on the basis of evidence despite the fact that the sanme w tness
also falsely inplicated others. ~Mere acquittal of some of the accused on the same
evidence by itself does not |lead to a conclusion that all deserve to be acquitted in
case appropriate reasons have been given on appreciation of evidence both in
regard to acquittal ‘and conviction of the accused. 1In the present case, the courts
bel ow have given appropriate reasons.

Taki ng us through evidence, M. Singh contends that assuning PW is
partly reliable, there is no corroboration of the material particulars. In support,
| earned counsel submits that the FI'R was ante-tinmed. The incident took place at
12 Noon. Exhibit P/3, Statenent of PW was scribed in the hand of PW8 at 12. 20
p.m Exhibit P/3 was witten inthe hospital. The formal FIR (Exhibit P/4) was
recorded at Police Station at 12.50 p.m Besides pointing out the discrepancy of
the time of arrival of PWB at the hospital, the discrepancy being of about 1 hour, it
was subnmitted that in Exhibit P/1 (requisition sent for the postnorten) neither the
FI R nunmber has been nentioned nor the factum of recovery of bundle of bidi and
there is cutting at one of the places where the tine '3.15 has been cut and 1.30
p.m has been witten. The document read as a whol e shows that the cutting of
time is of no consequence when examined in the |light of other particulars therein
The non-nention of recovery of the bundle of bidi i's again not a materia
di screpancy. W have al so exam ned the inquest report (Exhibit P/16), seizure
meno of enpty cartridge (Exhibit P/7), Seizure nenmo of gun (Exhibit P/12) and
have al so perused the opinion of forensic |aboratory (Exhibit P/18) and the
testinony of Dr. Dubey (PWB), investigating officer (PWO) besides that of the
eye-witness (PW). There is no material discrepancy in the evidence. It has to be
kept in viewthat in every case, sone or other discrepancy is likely to occur. In
case di screpancy does not materially affect-the case of the prosecution, it has to be
ignored. W& may also note that no suggestion of ante-timng of FIR was given to
the w t nesses.

The statement recorded in the hospital (Exhibit P-3) within few mnutes of
the commi ssion of the crinme and which was the basis of recording of the FIR
(Exhibit P/4), on the one hand does not attribute any role to the acquitted accused
Griraj or the other two who were not put to trial “and on the other hand, gives a
vivid account of the weapon used by the appellant, the part of the body where the
shot hit the deceased and the nanme of other two persons who were present at the
pl ace of occurrence. The appellant was absconding. He was arrested after about 6
weeks of the incident. The gun with which the shot was fired was recovered from
him The enpty cartridge has been matched with the said gun. The firing from 12
bore gun has been deposed to by PWM and the FIR also records the firing from12
bore gun. The nedical evidence fully corroborates the situs of the injury as also
the nature of the injury which also stands corroborated fromthe ballistic expert
opi nion. The evidence of exam nation of clothes worn by the deceased at the tine
of occurrence further support the prosecution case. The 14 pallets that were
recovered fromthe body of the deceased further | end corroboration to the case of
the prosecution in the material particulars. The shot was fired fromcl ose range.
The FIR also notices the inflicting of one gun shot.

It is pointed out by | earned counsel for the appellant that according to
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prosecution four live cartridges were also recovered fromthe appellant and only
three were deposited along with the challan papers and on basis thereof it is
contended that the fourth live cartridge may have been used by the prosecution to
falsely inplicate his client. The judgnment of the trial court, however, notices that
one live cartridge was left at the Police Station by m stake and when that fact

cane to the notice of the investigating officer, the said cartridge was deposited in
court. The enpty cartridge which is recovered fromthe place of occurrence has

been natched and as per the ballistic expert opinion, it was fired fromthe gun
recovered fromthe appellant. It nay be noticed that the gun that had been
recovered was clained to be a licensed gun of the appellant. The testinony of

PWI i nsofar the appellant is concerned, has not been shaken. The said testinony

has been corroborated on all material particulars by medical evidence, ballistic
expert evidence and the evidence of seizure of the gun and the enpty cartridge.

The evi dence has been properly anal ysed by the courts bel ow, having regard to the
wel | settled principles above noticed.

For the aforesaid reasons, the imnmpugned judgnent does not warrant any
interference. The appeal accordingly fails and is dism ssed.




