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PETI TI ONER
UNION OF I NDIA & ORS

Vs.

RESPONDENT:
SUSH L KUMAR MODI & ORS

DATE OF JUDGVENT: 24/ 01/ 1997

BENCH
J.S. VERWVA, K RAMASVWAMY, S.P. BHARUCHA

ACT:

HEADNOTE

JUDGVENT:
ORDER

Leave granted.

This order has to be read in continuation of our order
dated Novenber 5, 1996 passed in G vil Appeal Nos. 14164-65
of 1996, Union of India & Os.~Vs. Sushil Kumar Modi & O's.,
reported in 1996 (6) SCC 500. These appeals by special |eave
are against sone portions of the orders dated Novenber 13,
1996 and Decenber 19, 1996 passed by the Patna Hi gh Court in
the same matter - CMC No. 1617 of 1996 with CMC No. 602 of
1996 - as a sequel thereto. The material facts need not be
reiterated as they are nentioned in our aforesaid order
dat ed Novenber 5, 1996.

Whien the matter was taken up in the Patna H gh Court
subsequent to our aforesaid order dated Novenber 5, 1996,
during the further proceedings after our order, the Hi gh
Court has made the two orders dated Novenber 13, 1996 and
Decenmber 19, 1996. The |earned Attorney General, on behalf
of the appellants, has indicated certain portions of these
two orders and contended that they do not nmatch with our
earlier order dated Novenber 5, 1996. It~ would be
appropriate at this stage to quote those portions of the two
orders to which grievance is made by the |earned Attorney
CGeneral . These are:

In order dated Novenber 13, 1996

Portion ‘A :

"The Suprenme Court has not laid

down the nodal ity of maki ng

reference to the Attorney Ceneral

in case of difference of opinion

What if the Director does not meke

the reference on his own. According

to us, this can be sorted out by

asking the Director, CBI, to submt

the conplete report(s) submtted by

the Joint Director and/or other

investigating officers so that in

the event Court finds that there is

di fference of opi ni on, whi ch

requires resolution by the Attorney

CGeneral, the same may be referred
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to him'
Portion ‘B :
"The aforesaid aspects of t he
matter as al so other aspects, which
were briefly nmentioned during the
course of hearing today, can be
nor e properly and effectively
di scussed in the presence of the
Director, CBlI, hinself. He is also
to be told about the inmport of the
Supreme Court’s orders. W are,
therefore, of the opinion that the
next hearing should take place in
his presence."

In order dated Decenber 19, 1996

Whol e of para 4, particularly the follow ng:

Portion ‘' C:
"N - the present case is the only
case of its ki nd in whi ch
i nvestigation is being nonitored by
the Hi gh Court...... in the interest
of proper and effective nonitoring
of the case we think it appropriate
to direct that the final report
which is submtted to the CB
Headquarters/Director be subnmtted
in its origi nal form...... The
correct positiaon, whi ch energes
from the order. of the ~Supremne
Court, is that the report of the
Joint Director i-s_ not to be
submitted to this Court directly,
the same has to be sent to the
Director, CBI/Headquarters and then
the same is to be filed in this
Court. As indicated above, there is
a very thin line of distinction
bet ween vetting and editing and if
this authority to vet the report
submitted to himis given to the
Director, he may as well edit a
part of it. The proper course, no
doubt, would be to hold discussions
across the tabl e bet ween t he
Director, Joint Director and others
whose presence nay be considered

necessary so that difference, if
any, between themare ironed out
and a unani nous report is
submitted. However , i f such

unanimty is not possible to arrive
at, the Director nust subnit the
original report as submtted to him
along with his coments/views so
that this Court may consider that
too and i ssue appropriate
directions."

In para 5, the foll ow ng:

Portion ‘D :
"....In those cases al so the
conspi racy angl e does not appear to
have been gone into, which is so
vital for proper investigation into
the crimes and in respect of which
judicial finding has been recorded
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in the main judgnment."
In para 6, the follow ng:
Portion 'E:

“In this connection we would also

like to inpress upon the Director

to consider in consultation wth
the Joint Director the desirability
of posting/retaining officers, who
do not belong to this State or the
state cadre. Keeping in view the

i nvol venent of a very |arge nunber

of persons of different hue and

ki nd, chances of their influencing
persons having | ocal background
cannot be ruled out....".

In para 8, the foll ow ng:

Portion ‘'F' :

"...The reports contain materials

which constitute prim facie case

agai'nst the persons concerned  and

it is_ not persons concerned and it

is not wunderstandable as to why

chargesheet cannot be submitted on

the basis of the materials referred

to therein..."

The | earned Attorney General subnmitted that the above
e tracts of the two orders nmade by the H gh Court, in
particular, are unwarranted apart from certain other
observations therein which coul dhave been avoided. In reply
Shri Ram Jethnal ani subm tted that the observations of the
H gh Court have to be understood in the context as
indicating the manner in which the  Central Bureau of
I nvestigation. He submtted that a grievance of this kind by
the CBI does not appear to be appropriate.

At the outset, we would indicate that the nature of
proceedi ngs before the Hgh Court is sonmewhat sinmilar to
those pending in this Court in ‘Wit Petition (Crl.) Nos.
340-343 of 1993, Vineet Narain & Os. Vs. Union of India &
Os., and Wit Petition (Gvil) No. 640 of 1995, ~Anuku
Chandra Pradhan Vs. Union of India & Os., and, therefore,
the High Court is required to proceed with the matter ina
simlar manner. It has to be borne in mnd that the purpose
of these proceedings is essentially to ensure perfornance of
the statutory duty by the CBI and the other Governnent
agenci es in accordance with law for the proper
i mpl ementation of the rule of law. To achieve this object a
fair, honest and expeditious investigation Jinto every
reasonabl e accusation agai nst each and every per son
reasonably suspected of involvenent in the alleged offences
has to be made strictly in accordance with |aw. The duty of
the Court in such proceedings is, therefore, to ensure that
the CBI and other CGovernnent agencies do their duty and do
so strictly in conformity wth law |In these proceedings,
the Court is not required to go into the nerits of the
accusation or even to express any opinion thereon, which is
a matter for consideration by the conpetent court in which
the charge-sheet is filed and the accused have to face
trial. It is, therefore, necessary that not even an
observation relating to the nerits of the accusation is made
by the Court in these proceedings lest it prejudice the
accused at the trial. The nature of these proceedings may be
described as that of ‘continuing nmandanus’ to require
performance of its duty by the CBI and the other concerned
CGovernment agencies. The concerned agencies nust bear in
m nd and, if needed, be reninded of the caution adm nistered
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by Lord Denning in this behalf in R Vs. Mtropolitan Police
Conmi ssioner, 1968 (1) All. ER 763. Indicating the duty of
t he Commi ssi oner of Police, Lord Denning stated thus:-

“...l1 have no hesitation, however,

in hol di ng t hat, like every
constable in the land, he should
be, and is, independent of the
executive. He is not subject to the
orders of t he secretary of
State..... | hold it to be the duty

of the Conmi ssioner of Police, as
it is of every chief constable, to
enforce the law of the land. He
nust take steps so to post his nen
that crines nmay be detected; and
that honest citizens may go about
their affairs~ in peace. - He nust
deci de whether or no suspected
persons are to be prosecuted; and,
if -need be, bring the prosecution
or see that it is brought; but in
all these things he is not the
servant of anyone, save of the |aw
itself. No Mnister of the Crown
can tell himthat he must, or nust
not, keep observation on this place
or that; or that he must, or nust
not, prosecute 'this man or that
one. Nor can any police authority
tell him so. The responsibility
tell himso. The responsibility for
| aw enforcenent lies on him He is
answerable to the law and to the
| aw al one...."
The nature of such a proceeding in a Court of |aw was
al so indicated by Lord Denni ng, as under
"A question nay be raised as to the
machinery by which he could be
conpelled to do his duty. . On
principle, it seems to nme that once
a duty exists, there should be a
means of enforcing it. This duty

can be enforced, | think, either by
action at the suit of the Attorney-
General : or by the prerogative
order of mandanus...".

(Page 769)

(enphasi s suppli ed)

There can hardly be any doubt that the obligation of
the police in our constitutional schene is no |ess.

According to the Code of Criminal Procedure, the
formation of the opinion as to whether or not there is a
case to place the accused for trial is that of the police
officer mmking the investigation and the final step in the
investigation is to be taken only by the police and by no
ot her authority, (See, Abhinandan Jha Vs. Dinesh Mshra, AR
1968 SC 117 = 1967 (3) SCR 668). This nust be borne in mnd
as also that the scope and purpose of a proceeding like the
present is to ensure a proper and faithful perfornmance of
its duty by the police officer by resort to the prerogative
wit of mandanus.

To ensure this aspect, we had directed in our earlier
order dated Novenber 5, 1996 that in case of difference of
opinion at any stage during the investigation, the fina
decision is not to be taken by the Director, CBI or any
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other officer but by the Attorney General on reference being
nmade to him of the difference of opinion between the
concerned officers. This part of our earlier directions was
clear in the context in which it was nade and this is to be
under st ood as a direction to the Director, CBlI for
conpliance in the manner indicated. The Hi gh Court is only
required to ensure that the Director, CBl does not close any
i nvestigation based only upon his individual opinion if
there be any difference of opinion between him and the
concerned officers in the CBI. Such a matter is then
required to be referred by the Director to the Attorney
General for his opinion, which wuld govern the further
action to be taken therein. The above quoted portion ‘A of
the order dated Novenber 13, 1996 of the Hi gh Court requires
the High Court to act in the nmanner herein indicated.

So far as portion ‘B, . as quoted above, of the order
dat ed Novenmber 13, 1996 is concerned, it is sufficient for
us to observe that the H gh Court would take into account
the fact 'that the personal presence of the Director, CBI in
the H gh Court may be required only when it is essential for
a purpose - which cannot be served by the presence of the
other officers of the CBI who normally represent the CBI at
the hearings in the Hgh Court. 1In view of the numerous
cases pending in different H gh Courts, the Director, CB
personally may not be left with sufficient tine fromhis
official duties to appear personally at the hearings of
these matters in the H gh Courts. However, it is the duty of
the Director, CBI to ensure proper -representation on his
behal f in the H gh Court so that the H gh Court gets all the
assi stance needed at the hearings.

The observations of the H gh Court ~contained in the
above quoted portion ‘D in para 5 and portion ‘F in para 8
of its order, do not appear to conform strictly to the
manner of exercise of the nonitoring process by the Court.
It is likely that they may be construed as expression of
opinion on the nmerits of the case. Portion ‘C in para 4 of
the High Court’s order appears to be unnecessary. For the
purpose of properly nonitoring the case in terns of the
order of this Court, keeping in viewthe nature of this
proceedi ng and the manner in which the exercise is to be
performed to ensure performance of its duty by the CBI
gui dance through the counsel for the CBI could have been
given by the High Court without entering into the nerits of
any of the accusations.

The only remaining portion of the H.gh Court’s order
for consideration is Portion ‘E in para 6. Suffice it to
say that the Hgh Court has nmerely suggested to the
Director, CBI to consider the desirability of not involving
any officer of the Bihar cadre in the investigation but no
such directing has been given. It appears that the High
Court intended to inpress upon the Director, CBlI the need to
consi der avoiding any possible enbarrassnent to officers of
the Bihar cadre in view of the suspicion of the alleged
i nvol venent of several inportant persons in the State
administration. We do not read the observations to nean that
they cast any aspersion on the officers of the Bihar cadre.
The | earned Attorney Ceneral also did not further press this
objection since this observation has to be so construed in
the context.

It appears to us necessary to reiterate that the
proceedi ng before the Hgh Court in the present case being
somewhat simlar to the proceedings in Wit Petition (Crl.)
Nos. 340-343 of 1993, Vineet Narain & O's. Vs. Union of
India & Os., and Wit Petition (Cvil) No. 640 of 1995,
Anukul Chandra Pradhan Vs. Union of India & Ors., pending in
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this Court, the procedure required to be adopted by the High

Court has to be on the sane lines. W also
appropriate to draw the attention of the CB

Court to the orders of this Court nade

Narain & O's. Vs. Union of India & Anr.,

it was said:
“In this proceeding we are not
concerned with the merits of the
accusations or t he i ndi vi dual s
alleged to be involved, but only
with the performance of the |ega
duty by the governnent agencies to
fairly, properly and fully
i nvestigate into every such
accusation against every person
and to take the logical fina
action in accordance with [aw
In case -of persons against whom a
prima facie case is nmade out and a

charge-sheet is filed in t he

conpetent court, it is -that court

which will then deal with that case

on nerits, in accordance with [aw. "
(Page 201)

In Vineet Narain & Os. Vs. Union of
(3) Scale (SP) 15, it was said:

"To elimnate ‘any inpression of
bi as and avoi d er osi on of
credibility of the investigations
being made by the CBI and any
reasonabl e i mpression of lack of
fairness and objectivity therein

it is directed that the CBI would
not take any instructions from

report to, or furnish any
particul ars t her eof to any
authority personally interested in
or likely to be affected by the
outconme of the investigations into

any accusation. Thi s direction
applies even in relation to any
aut hority whi ch exerci ses

admi ni strative control over the CB
by virtue of the office he holds,
wi t hout any exception. W my add
that this also accords wth that
the learned Solicitor CGeneral has
very fairly submtted before us
about the node of functioning of
the CBlI in this nmatter."
I n Anukul Chandra Pradhan Vs. Union
1996 (6) SCC 354, its was said:
"A note of caution may be
appropriate. No occasi on should
arise for an inpression that the
publicity attaching to t hese
matters has tended to dilute the
enphasis on the essentials of
jurisprudence i ncl udi ng the
presunption of innocence of the
accused unless found guilty at the
end of the trial. This requirenent,
undoubtedly has to be kept in view
during the entire trial. It is

consider it
and the High

in these mtters
i ndicating the manner of performance of the duty. In Vineet
1996 (2) SCC 199,

India & Anr., 1996

of

India & Os.,
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reiterated, that any observation

nmade by this Court for the purpose

of the proceedi ngs pendi ng here has

no bearing on the nerits of the

accusation, and is not to influence

the trial in any manner. Care nust

be taken to ensure that t he

credibility of the judicial process

is not undermined in any manner."

(Pages 356 - 357)

The true purpose and scope of a proceeding of this
nature clearly enmerges from the above quoted orders passed
in the cases pending inthis Court. Sone of the orders are
i ndi cated above. The required guidance to the CBI and ot her
government agencies as well as to the courts’ nonitoring
such investigations is available fromthe same. The delicate
task of ensuring inplementation of the rule of Ilaw by
requiring proper- performance of  its duty by the CBI and
ot her Governnent agencies, while taking care to avoid the
i kelihood of any prejudice to the accused at the ensuing
trial because of any observation made on the nerits of the
accusation in the present proceeding. W have no doubt that
all concerned, including the H gh Court, would bear in m nd
this aspect to prevent any reasonabl e inpression of erosion
in the credibility /'of the judicial process.

We have no doubt that the CBI and the Hi gh Court would
proceed further in the matter as indicated above. There can
be no grievance to 'the CBI or any other authority if the
Hi gh Court’s order and the proceedings before it are so
understood and continued. W nake it clear that the above
orders nade by the Hgh Court are to be construed and
understood in the manner indicated herein

These appeal s are di sposed of, accordingly.




