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ACT:

Constitution of India : Articles 316(1) & 317(3) (c)-Bihar
State Public Service Comm ssion conposed of eleven nenbers-
Appoi nt rent of seventh non-servi ce nmenber-Wether violative
of proviso to Article 316(1)-Blind acknow edged schol ar of
Engli sh appointed as nmenber of Public Service Conm ssion-
VWhet her unfit to continue in office by reason of infirmty
of body.

Words & phrases: "Expression as nearly as nmay bhe one half"-
Meaning in the context of Art. 316(1) Constitution of India.

HEADNOTE:

The proviso to clause (1) of Article 316 of the Constitution
requires that 'as nearly as may be', one-half of the nenbers
of the Public Service Commission shall be from service
category. Cause (2) of the Article entities-a nmenber of a
Public Service Conmission to hold office for a termof six
years fromthe date on which he enters upon his office or he
attains the age of superannuation provi ded therein whichever
is earlier. Subcl ause (c¢) of clause (3) of Article 317
provides for renmoval of a menber of the  Public Service
Conmmi ssion by reason of infirmty of nmind or body.

Respondent No. 6, a blind, acknow edged scholar of English
and Associate Professor in the Patna University, was
appoi nted the seventh non-service nmenber of the Bihar ~ State
Public Service Comm ssion on 4th March 1991. The /'tota

strength of the Public Service Comm ssion was el even. The
ot her four nenbers bel onged to the services category. On
11th Septemnber 1991, respondent No.5, the Chairman of the
said Commission, gave a certificate stating that the
respondent has been perfornming his duties with exceptiona

excel l ence without letting his blindness hinder his work and
strongly recomended conferment of a national award in
recognition of his excellence despite his blindness. On
22nd COctober 1991 the State Government addressed a letter to
the Union Mnistry of Hone Affairs recomending himfor the
prestigi ous national award of
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' Padamshree’ for his services as a nmenber of the Public
Service Commi ssion. On 15th March 1992 the President of
I ndia conferred on himthe National Award.
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On 14th January 1992 the appellant, in a public interest
ligigation, challenged the appointnment of respondent No. 6
as a nenber of the Bihar Public Service Conm ssion. The
H gh Court dismissed the wit petition

In the appeal by special leave it was contended that the
appoi ntnent of the seventh nenber from the non-service
category was violative of the proviso to Article 316(1) of
the Constitution. 1t was submtted that the expression 'as
nearly as may be one-half’ occurring in the said proviso has
been wused to convey that a fraction may be ignored if the
total number of nmenbers cannot be exactly halved between
service and non-service categories. The argument was that
if the representation of the service nmenbers of the

Conmission fell short of. 50% then all persons to be
appointed on the Conmission till the said proportion was
made up, had to be fromthe service category, that being
their necessary qualification. It was further contended

that respondent No. 6 was totally blind even from a date
prior 'to his appointnment and was unfit to be appointed by
reason of ~the said physical infirnmty. The argument was
that the blindness was an infirmty of body and if it was a
ground for removal fromoffice under Article 317(3) (c), it
was nmuch nmore a disqualification for appointnent and hence
respondent No. 6 should be prevented fromcontinuing in his
of fice.

In the affidavit riled on behalf of the State Government on
23rd January 1993 it was stated that al though the proviso to
Article 316(1) was not nandatory, that by itself was not a
good ground for departing from the suggestion of the
Constitution and hence the appointment of respondent No. 6
as the 7th non- Gover nnment nenber was not justified. It was
further stated that at the tinme of the appointnent, the
aspect about his blindness was not specifically considered
as the sane was stated in the bio-data of respondent No. 6
in very causal way and in such a manner that it had H escaped
the attention of the constitutional ‘authorities at the time
of recommending respondent No. 6 for appointnent. The
af fidavit further stated that while conduct’i ng the
interviews, nenbers of the Commission had to visually
interview each of the candidates to det er mi-ne hi s
suitability and after the appointment of respondent No. 6 it
had come to
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the notice of the respondent-State that the blindness  of
respondent No. 6 was clearly hanpering. the effective
di scharge of official duties by him

It was contended for respondent No. 6 that it was on account
of his academc distinctions, and with the full know edge
that he was totally blind from childhood that he was
appoi nted as a nenber of the Public Service Conmi ssion; that
his blindness did not cone in his way of discharging his
duties effectively-, that the only thing he could not do was
to assess the individuals external personality on the ‘basis
of the candidate’ s external appearance, which was not a
material requirement for the candi dates for nmany posts; that
hi s dependence upon the opinion of the other nenbers of the
interview board for this aspect was not of a kind which
vitiated the assessment of the interview board as a whol e;
that he had nmade a representation to the President of India,
the Governor of Bihar and others, against the serious
m sconduct, gross nalpractices and wilful violation of the
constitutional nmandate by the Chairman of the Conmi ssion

and that it was this dispute with the Chairnman, who was
backed by the Chief Mnister of the State, which had led to
the wit petition
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Di sm ssing the appeal, the Court,

HELD: 1.1. Merely because at the tine of appointnent of
respondent No. 6, there were four service nenbers and six
non- service nenbers, it cannot be said that he was

di squalified for being appointed as the 7th nenber from the
non-servi ce category. [531D0]

1.2. The reasonable interpretation of the proviso to Article
316(1) of the Constitution requiring that as nearly as may
be one half of the menmbers of the Public Service Conm ssion
shall be fromservice category, is to treat it not as a
strict rule to be enforced but as a binding guideline to be
followed in practice in spirit as far as possible and
wi t hout deliberately flouting it. [531D]

1.3. The expression "as nearly as nmay be" used in the
proviso itself suggests that the proportion of 50% of the
service nenbers is not exact but approximate and is neant
not to, be mandatory but directory. The said proviso does
not, interms, say that In no case and at no point of tine,

the said proportion should either go above or fall bel ow
50% The fraction is and can be taken care of without the
aid of the expression "as nearly as may bell, and a docunent

i ke Constitution does not have to |ncorporate
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normal rules of interpretation. The need to have 50%
nmenbers fromthe service category al so cannot be said to be
of such paramount /inportance to the ~conposition of the
Conmi ssion that the breach of it at any particular point of
time would defeat 'the very object of constituting the
Conmi ssion. [528F- G 529F]

1.4. Furthernore, when the nenbers are appointed, they are
bound to differ in age, whether they belong to the service

category, or the non-service category. I'n the nornal
course, they would retire at different points of time. At
that tinme, a suitable person fromthe sane category nmay not
be available to be appointed in their place. It 'is not

al ways possible to nake an advance list of persons of either
category who are suitable for such appointnment. Hence the
total strength of the Conmission as well as the nunber/ from
each of the categories, are bound to vary fromtinme to tine.
At any given point of time, therefore, it may not be
possi bl e to mmintain the proportion between the two
categories strictly in accordance with the direction given
in the Constitution. [529B-C]

1.5. By providing the proportion between the service and
non-service menbers of the Commission, the franers of the
Constitution sought to strike a balance anobngst the two
cat egori es. However, on that account, the franers of the
Constitution cannot be presuned to ensure ‘that on. al
occasions there shall be an exact bal ance of views between
these two categories of nmenbers. It 1is wunrealistic to
believe that individuals with different backgrounds always
insist on the acceptance of the outlook dictated by  their
background alone and refuse to share the viewpoint of
others. It is certainly not expected of the menmbers of such
high ranking constitutional body as the Public Service
Conmi ssion. Furthernore, the Service Comni ssions nostly sit
in Conmittees and are aided and assisted by experts fromthe

concerned faculties, disciplines and departnents. The
Conmittees take their decision collectively after due
del i berati ons and discussion. It is, therefore, t he

conposition of these Conmmittees and not so rmuch t he
conposition of the Commi ssion at any particular point of
time that matters. [530C E]

1.6. The appointing authority, therefore, cannot be said to
have no option, under any circunstance whatever, to allow
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reducti on of representation fromthe service category and a
breach of the requirenment contained in the proviso to
Article 316(1) by reasons of appointnment of a

521

menber from non-service category would vitiate such
appoi ntnent or the duties perforned by such appointee as a
menber of the Public Service Conm ssion. [530Q

2. Respondent No. 6 cannot be said to be unfit to carry on
his duties as a nenber of the Conmission because of his
bl i ndness. Not hi ng concrete has been brought on record to

show that he had failed to performhis duties as a menber of
the Conmmi ssion efficiently. Except the external appearance
of the candidates appearing before him he is able to
ascertain the required nmerits or denerits of the candi dates,
as to the other nenbers of the Conmission. The Comnmi ssion
operates through Conmittees.  For selecting the candidates
for alnpbst all disciplines and departnents, the experts from
the concerned departnents sit iin these Commttees and the
opi ni on of the _experts ordinarily prevails in such
appoi ntnents since the nenbers of the Conmittees, who are
the nenbers of the Commi ssion do not have the expertise in
the relevant fields. This shows that all nmenmbers of the
Conmi ssion sitting onthe interview Conmttees have also to
be guided in their opinion by the experts. If respondent
No. 6 has to take /guidance only in the matter of externa
appear ance of the candi dates, all nenbers of the Conm ssion
have to be guided by the experts with regard to the nost
vital equi pnent of the candidates, viz., the intellectua
caliber and the proficiency of “the candidates in the
rel evant subjects. There is,, therefore, nothing wong if
only for external appearance, for which only a snal
percentage of the total marks is reserved, respondent No. 6
has to depend on the advice, opinion or guidance of other
menbers of the Committees and the Conmission. [532B-E]

3.1. By 'infirmty of body’ what is spoken of in sub-clause
(c) of clause (3) of Article 317 of the Constitution is an
infirmty which disables the nenber from discharging his

functions as such nenber effectively. It is not  every
infirmty of body or every loss of use of every linb of the
body. The defect or deficiency nust  be such as would

di sabl e t he menber from carrying out hi-s duties
satisfactorily and consistent with the trust reposed in him
The said infirmty further nust necessarily be such as has
arisen after the appointnent and not the one which existed
at the tinme of the appointnment, unless ~of course, the
Gover nnent was unaware of the sanme at the tine of
appoi ntnent. [533A-B, D

3.2. In the instant case, not only the blindness of
respondent No. 6

522

does not prevent himfrom discharging his duties expected of
him but in fact the services rendered by himas such nenmber
have been eul ogi sed and conmended for a national award by no
other than the State Governnent itself and the Chairman  of
the Comm ssion, who had first hand know edge of his
functioning. This is apart fromthe fact that the Governor
who appoi nted himon the advice of the Council of Mnisters
is presumed to have done so after satisfying hinmself that
the 1 oss of eyesight was not an infirmty which would inpede
himin the discharge of his duties. [533C]

4.1. No responsible public authority could have nade the
claim that none of the constitutional functionaries
concerned was aware that respondent No. 6 was totally blind
from his childhood, when that fact nust have been w dely
known in the State and in all probability the extra-ordinary
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Abilities exhibited by himdespite his blindness nust have
been the main reason for his appointnent as a nenber of the
Public Service Commission. The State Governnent should not
have considered it compul sive to allow such blatantly rabid
statenents to be nade on oath with inmpunity. The affiant by
maki ng such statenment has made the constitutiona
authorities look ridiculous and their functioning a nockery.

[534H G
4.2. Neither the certificate given by respondent No. 5, the
Chai r man of the Public Service Conmi ssion, on 11t h

Septenber, 1991 nor the letter of the State Governnent to
the Union Hone Mnistry dated 22nd Cctober 1991, has been

controverted by the Chairnan and the State Government. The
avernent in the affidavit that the blindness of respondent
No. 6 is hanpering his work, therefore, has no basis. The

bel at ed cl ai m of the State Covernment agai nst respondent No.
6 has its obvious rootsin the strained relations between
him on the one hand and the Chairman and the State
Government on-the other. [535E-F]

5. The ' _appel l ant and the respondent-State is directed to
pay the costs of the appeal to respondent No. 6. [537C]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 1359 of 1993.
From the Judgment and Order dated 16.1.192 of the Patna H gh
Court in CWJ.C No. 446 of 1992.
K. N. Chaubey, K. Pandeya and Mhan Pandey for the Appellant.
523
Gobi nda Mukhoty, N.N. Goswam , S.K. Bhattacharya, C V.S. Rao
Ms. K K Manglam L. R Singh, Vikas Singh,~ Yunus. Malik
B.B. Singh Ms. Vinmal Sinha and Ms Kunud L. Das ‘for the
Respondent s. The Judgnent of the Court was delivered by
SAWANT, J. Leave granted.
The appellant is a nenber of the Bar. He had field a
petition in the nature of a public interest litigation under
Article 226 of the Constitution of India before'the High
Court of Patna praying for a wit of quo war r ant o
chal l engi ng the appoi ntrment of respondent No. 6, Dr. Shiva
Jatan Thakur as a Menmber of the Bihar, State Public Service
Conmi ssi on. The High Court dismssed the —wit petition.
Hence the present appeal
2. The attack agai nst the appoi ntnent of respondent No.” 6
is based on, two grounds:
[a] on the date of his appointnent i.e., 4th
March, 1991 respond No. 6 was the seventh non-
service nenber. The total strength of. the
Public Service Conmi ssi on bei ng el even
[uncluding the Chairman] the appointnent of
the seventh nmenber from the’ non- service
category, was violative of the proviso to
article 316[1]] of the Constitution whi ch
requires that as nearly as may be one half  of
the nenbers shall be persons who have held
office for at least ten years either under the
Government of India or under a Government of
the State.
[ b] respondent no.6 was totally blind even
from a date prior to his appointment and was
unfit to be appointed by reason of the said
physical infirmty.
We are, accordingly, required to consider whether these two
grounds were sufficient to disqualify respondent no. 6 from
bei ng appointed as a nenber of the, conm ssion
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3. In his counter-affidavit, respondent No. 6 has stated
anong ot her or things, that he happens to be the son of a
peon retired form the Railway W are inforned by Shr
Mukhoty, the | earned counsel appearing for him
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that he belongs to the backward community of barbers. He
has been blind since the age of eight years. 1In spite of
his blindness, he was able to pursue his educational career
successfully, and he earned degrees and diplomas. He is a
Ph.D. in English of the Patna University. He has been a
Uni versity coll ege teacher in English and he was pronoted to
the post of Reader in English on the conpletion of bare
eight years of service.  He was the first teacher of the
Patna University who was unani nously recomended for the
award of D. Litt. on account of the excellence of his thesis
witten for Ph.D. As a scholar in English, he has subnmitted
papers to national and international conferences. He is a
l'i fe-menber of the organi sations who sponsor t hese
conf erences. The Governnent of Bihar vide its D.O letter
No. 2740 dated 22nd Cctober, 1991 sent to the Union Mnistry
of Home Affairs, had recommended himfor the prestigious
nati onal award of ' Padmashree’ for his services as a Menber
of the Public Service Commission. The President of India on
15th March, 1992 ~conferred on him National Award which

reads: "this national award is given to Dr. Shiva Jatan
Thakur in public recognition of his outstanding performance
as the nost efficient enployee". He has also referred to

the circunmstances under which his present appoi ntnent cane
to be challenged nearly 9-1/2 nonths after it was nade.
VWi |l e he was appointed on 4th March, 1991, the wit petition
was filed in the Hgh Court on 14th January, 1992.
According to him he had made a representation to the
President of |India, the CGovernor —of Bihar and others,
agai nst the serious m sconduct, gross nalpractice and wil ful
violation of the constitutional mandate by the Chairman of
the Conmi ssion. The present wit petition was filed in the
High Court 18 days after a copy of the representation was
received by the Chairman, anong others. It is his dispute
with the Chairnman who according to himis backed by the
Chief Mnister of the State which has led to the present
wit petition. He has also stated that the Chief™ M nister
in his press interview given to the local Udu daily, viz.,
Qaunmi  Tanzeem and published on 27th March, 1992, had nmade
his intentions public to nove this Court against ~his ap-
poi nt ment. Those avernents are not controverted.

According to himfurther, it was on account of his -acadenic
distinctions, and wth the full know edge that he was
totally blind fromchildhood, that he was appointed as a
Menber of the Public Service Comm ssion. He has al so stated
that his blindness never canme in his way either “in the
pursuit of his studies or in his service as a teacher. H s
experience in the public Commission also showed that the
sai d defect did not cone in his way of
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di scharging his duties effectively. |In this connection, he
points out that the only thing he cannot do is to assess the
individual's external personality on the basis of the
candi dates external appearance which is not a materia
requirement for the candidates for many posts. He has
further added that the Commission sits in Comrittees or
interview boards and every Conmittee usually consists of
four or five persons including nmenbers of the Conmm ssion and
experts fromthe respective departnments. The narks awarded
to the candi dates are agreed upon after due discussions and
deliberations in the interview board. The advice of the
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experts is a determnative factor in such decisions. When
the nenbers of the interview board with non- technical and
non- prof essional qualifications interview candidates for
technical and professional posts, they do so with the aid
and advice of the experts fromthe concerned departnents.
Hence, if he is required to depend upon the opinion of the
other nenbers of the interview board for the externa
appear ance of the candidates, that is not a dependence of a
ki nd which vitiates the assessnment of the interview board as
a whole. In any case, the dependence is not worse than the
dependence of the nmenbers of the board on the opinion of the
experts when they are not qualified to adjudge the
candi dates for posts requiring the relevant expertise.

4, The State CGovernment has lent a tragiconmic touch to the
controversy by filing its affidavit, the relevant contents
of which deserve reproduction here for reasons nore than
one. The pathos is made poignant by the fact that the
affiant- Shri R C~ Vai sh, Resident Conm ssioner of the State
at New Delhi in his letter, which is placed on record, has
stated that the draft affidavit was approved by Hon'ble the
Chief Mnisterof the State. He has also stated that he has
been authorised by the Secretary of the concerned depart nent

to swear the affidavit. The relevant portion of the
affidavit reads as foll ows:
"That the respondent - St ate upon

reconsideration of the entire matter wunder
controversy feels that the -words of t he
Constitution have to beinterpreted in letter
and spirit and any departure fromthe express
wor ds of the ~Constitution ~wherever such
departure seens to be perm-ssible under the
Constitution should be done only for sound and
good reasons. In the instant case, t he
departure with regard to appointnent of
menbers of the Bihar Public
526
Service Comm ssion was nade only because the
proviso to Article 316 (1) of the Constitution
is not nmandat ory. Accor di ngly, whil e
appoi ntnent the respondent no. 6 _as the
sevent h non-government menber of the B.P.S.C
the mandate of proviso to Article 316 (1)  was
not followed. it is felt that the fact that
proviso to Article 316(1) not being mandatory
is by itself not a good ground for departing
from the suggestion of the Constitution and
accordi ngly, the appointnment of respondent no.
6 as nenber of the State Public Service
Conmi ssion cannot be justified., At the /'tine
of appointnment of respondent no. 6 as ’'a
menber of the Bi har Public Service Comm ssion
he was the seventh nongover nnent nenber = when
at that time there were only four government
menbers in a 'total strength of el even nenbers
in the B.P.S. C
That with ragard to the infirmty of the
respondent no. 6, it is subnmitted that at the
time of appointnent of respondent no. 6,the
aspect about hi s bl i ndness was not
specifically considered the sane was stated in
the Bio-data of the respondent no. 6 in a very
casual way and in such a nmanner that in had
escaped the attention of the Constitutiona
authorities at the time of recommending the
respondent No.6 for appointnment to the post of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 15

menber the B.P.S.C. Inthis regard, it is
submitted that the respondent no. 6 in his
Bi o-data while praising his achievenents had
only stated that he is the first blind person
to have been awarded Ph.D.” There was no
menti on whet her such blindness was subsequent
to birth or whet her such blindness was
congenial There was also no details in the
Bi o-data stating whether such blindness was
conplete or the some was partial, tenporary,
curable or not curable. 1In these,facts, the
aspect about the blindness of. the respondent
no. 6 was not specifically considered by any
of the Constitutional Authorities who are
i nvol ved in the appointment of a menber to the
State Public Service Conmi ssion

That ~ in this regard it is further submtted
that the nature of duty of a menber of a
Publ ic Service Conm s-
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sion is primarily to nmke selections for
appoi ntnents the various Govt. jobs of the

State and accordinly while maki ng such
recomendati ons the nmenber of the State Public
Service Commi ssion has 'to interview the
eligible candidates. Wile conducting such
interview, the nmenber of the State Public
Commission is to visually interview each
candi date to determ ne his suitable. After the
appoi nt nent of t he r espondent of the
respondent-no. 6 it has cone'to the notice of
the respondent no. 6, it has conme to the
respondent no. 6 is clearly hanpering the
ef fective discharge of official duties by the
respondent no. 6".
[ Enphasi s suppl i ed]

To appreciate the first attack against the appointnent it is
necessary to reproduce the provisions of Article 316[1] and
[2] of the Constitution which relate to the appointment and
the term of office of the menbers of —the Public Service

Comi ssi ons,

" 316. Appoi ntmrent and term of office of
nmenbers. [1] The Chairman 'and other nenbers:
of a Public Service Comm ssion shall be
appointed in the case of the Union Conmission
or a Joint Comm ssion, by the President and in
t he case of a State Conm ssion by t he
CGovernment of the State

Provided that as nearly as may be one-half of
the nmenbers of every Public Service Conmi ssion

shall be persons who at the dates, “of their
respecti ve appoi ntnents have held, office for
at | east ten vyears, either under t he

i governni ent of India or under the Governnent
of a State, and in, conputing the said period
of ten years any peri od bef ore t he
comencenent of this Constitution during which
a person has held office under the Crown in
India or wunder the Governnent of an Indian
State shall be included.

[1-A] X X X X X

[2] A nenber of a Public Service Comission
shal |l hold
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office for a termof six years fromthe date
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on which he enters upon his office or until he
attains, in the case of the Union Comm ssion
the age of sixty-five years, and in the case
of State Comm ssion or a Joint Conmi ssion, the
age of sixty-two years, whichever is earlier
Provi ded t hat

[a] a nenber of a Public Service Comission
may, by witing under his hand addressed, in
"he case of the Union Commission or a Joint
Conmi ssion, to the President, and in the case
of a State Comm ssion, to the Governor of the
State, resign his office;

[b] a nenber of a Public Service Comission
may, be renpved fromhis office in the manner
provided “in clause (1) or clause (3) of

Articl e 317.

[ 3] X X X X

Xl
It is apparent ~fromthese provisions that the Chairman
and ot her nenber s of the State Public Service Comm ssion
are appointed by the Governor of the State. The

appoi ntnents are obviously nmade on the advice of the
Council of Mnisters of the State. The proviso to O ause 11
of the Article requires that "as nearly as nmay be", one half
of the nenbers of the Conm ssion shall be persons who on the
dates of their respective appoi ntnents have held office for
at least ten years either under the Government of India or
under the Government of a State. For brevity's sake we nay
refer to this category of menbers as service nmenbers. The
expression "as nearly-as may be" itself suggest that the
proportion of 50% of the service nenbers is not  exact but
approxinate and is nmeant not to be nandatory but directory.
The said proviso does not, in terns, say that in no case and
at no point of time, the said proportion should either go

above, or fall below 50% In the very nature of things, a
strict adherence to the said direction is not practicable at
any particular point of time. In the first instance, the

superannauati on age of the nmenber of the Commission is 62
years and his total tenure as a nember cannot -exceed siXx
years. He has to vacate his office either when his tenure
cones to an end or when he attains the age of 62 years
whi chever is earlier. When the nenbers are appointed, they
are bound to differ in age, whether they belong to the
servi ce category

529

or the non-service category. |In the normal course, they
would retire at different points of tinme. If it is
insisted, as is done on behalf of the appellant, that the
sai d requirement nust be followed strictly at all tinmes, it
would be well-nigh inpossible to do so. Every tinme a

menber, whether belonging to the service or the non-service
category, retires, there should be available a suitable
person fromthe sane category to be appointed in his ' place.
It is not always possible to nake an advance |ist of persons
of either category who are suitable for such appointnents.
Hence, the total strength of the Conmi ssion as well as the
nunber fromeach of the categories, are bound to vary from
time to time. At any given point of time, therefore, it may
not be possible to maintain the proportion between the two
categories strictly in accordance with the direction given
in the Constitution. It appears that it is for this reason
that the words "at least half’ used in the proviso to
Section 265 [1] of the Government of India Act, 1935,
corresponding to the present proviso to Article 316 [11

have been substituted by the words "as nearly as nay be one
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hal f’' .

The | earned counsel appearing for the appellant, however,
submtted that the expression "as nearly as may be one hal f’
has been used to convey that a fraction may be ignored if
the total number of menbers cannot be exactly hal ved between
service and non-service categories. W are afraid that this
argunent is too sinplistic. The fractionis and ran be
taken care of wthout the aid of such expression and a
docunent |ike the Constitution does not have to incorporate

the normal rules of interpretation. It is clear that the
franers of the Constitution realised that to make the
provision rigid was both inadvisable and unnecessary. W
have already denonstrated its inpracticability. It can

further hardly be suggested that the need to have 50% from
the service category is of such paramount inportance to the
conposition of the Conmi ssion that the breach of it at any
particular point ~of time would defeat the very object of
constituting the Comm-ssion. The purpose for which the said
provision is  made is obvious. It was realised by the
franers. ‘of 'the Constitutionthat the denocratic system can
be maintain only if civil servants are appointed solely on
the basis of their nmerit adjudged by open conpetition, and
only if they can carry of the adm nistration according to
 aw independently, =~ instead of wunder pressure of their
political superiors. Hence they provided for Public Service
Commi ssions as both the Union and the State level as
aut ononmous bodi es to enable then to carry on-their functions
i ndependent |y, fairly and impartially. Si nce t he
Conmi ssion’ s main  task was to recruit adm nistrative
personnel it was
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necessary to have on the Conmi ssion nenbers with sufficient
adnmi ni strative experience. To induct persons of experience,

it was inperative to provide that a certain proportion of
the nenbers of the Comm ssion should have had an actua

experience of running the admnistration so that the
Conmission is better able to adjudge the fairness of firness
of persons to be recruited in the admnistration. However
the very fact that the Service Conm ssion was not proposed
to be constituted of the nenbers fromthe service category
exclusively also shows that the franers of the Constitution
did not desire that the outlook of the service menber s
al one should prevail while recruiting the personnel. The
view of the persons fromoutside the adm ni stration was
al so considered to be equally inperative in selecting the
personnel . A bal ance was therefore sought to be struck by
providing the e, in Detecting the proportion between the
two categories of nmenbers. It would, however, be naive to
suggest on that account that the framers of the Constitution
presuned to ensure that on all occasions there shall be an
exact balance of views. It is unrealistic to believe that
i ndividuals with different backgrounds always insist on the
acceptance of the outl ook dictated by their background al one

and refuse to share the view point of others. It is
certainly not expected of the menbers of such high ranking
Constitutional body as the Public Service Conmission. We

cannot also lose sight of the fact that the Service
Conmi ssions mostly sit in Comrittees and are aided and
assisted by the experts from the concerned faculties,
di sciplines and departnments. The Committees take their
deci si on col lectively after due del i berati ons and
di scussi ons. It is, therefore, the conposition of these
Conmittees and not so nuch the conposition of the Conmm ssion
at any particular point of time that matters.

Hence, we are wunable to subscribe to the view that the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 15

proviso to Article 316 [1] requiring that as nearly as nay
be one-half of the nmembers of the Public Service Conm ssion
shall be from service category |leaves no option to the
Appointing Authority under any circunmstance whatever, to
allow reduction of representation fromthat category and a
breach of the said requirement by reason of appointnent of
a nenber from non-service category vitiates such appoi nt nent
or the duties perforned by such appointee as a nmenber of the
Publ i c Service Comnmi ssion

The Ilearned counsel for the appellant went so far as to
cont end t hat t he sai d requi r enent constituted a
qualification of the nenber to be appointed every time a
vacancy is to be filled. Accordi ng to hi mdependi ng
531

upon the shortfall in the representation of the respective
category the nenber to be appointed has to be either form
the service or non-service category as the case may be and
that is an essential qualification for his appointment. The
argunent ‘was that i's an essential as in the present case,
the representation of the service nenbers of the Comi ssion
fell short of ~50%then all persons to the appointed on the

Conmission till the said proposition was nmade up had to be
from the service ctegory that being their necessary
qualification. It i's not possible to accept this contention

for the sinple reason that as pointed out earlier, it may be
possi bl e to get a suitable person either from service or
non-servi ce category over a period of tine and for want of
suitable candidates from the concerned category, the
vacanci es on the Conmmission may remain unfilled during that
period. The persons fromthe other category  are avail able
during that period. The reasonable interpretation of the
sai d proviso therefore is to treat it not as a strict
rule to be enforced but as a bindi ng gudeline to be foll owed
in practice in spirit as far as possible and @ w thout
del i berately flouting it, Hence it is not possible to hold
t hat nerely because at the time of appointnent of
respondent no. 6 there were four (service nmenbers /‘and six
non-servi ce nmenbers he was disqualified for being appointed
as the 7th menber fromthe non-service category.

5. The, second attack which is based upon the blindness of
respondent No.6 is equally myopic. As has been pointed out
earlier respondent no.6 been blind from his chil dhood. In

spite of his blindness he acquired high educati ona
qualifications and in fact at the tine of his appointnent he
was an Associ ate Professor in the Patna University. He'is an
acknow edged schol ar of English Al though the Governmnment has
now come forward to di sown any know edge about his conplete
blindness from the childhood, with which we wll _dea
instantly they nmust be presuned to have known the /said
infirmty and should be deened to have formed the ~ opinion
that in spite of his blindness, he was fit to be a menber of
thel Conmission. W see no reason to hold otherwise'in the
circimstances pointed out by respondent no. 6 in his
affidavit to which we have already referred. Not hi ng
concrete has also been brought on record to show that  he
has failed ot perform his duties as a nenber of the
Conmi ssion efficiently because of his blindness. On the
other hand as has been pointed out earlier the State
CGovernment itself had recommended him for ’Padmashree’ for
his efficient discharge of the work as a nmenber of the
Conmi ssion and that too over a short span of few nonths. W
are also in agreement with the contentin advanced on his
behal f t hat
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except the external appearance of the candi dates appearing
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before him he is able to ascertain the required nerits or
denerits of the Candi dates, as do the other nmenbers of the
Conmi ssion. The Commission, as it nornmally shoul d, operates
through Committees, and as regards the external appearance,
the other nenbers of the Cormttees give him the required
information on the basis of which he is able to assess the
overall nerit of the candidates. The external appearance of

the candidates is also not of inportance in all ap-
poi nt ment s. What is futher necessary to note is that for
selecting the candidates for alnost all disciplines and

departnments, the experts fromthe concerned departnments do
sit in the Committees and the opinion of the experts
ordinarily prevails in such appointnents since the nmenbers
of the Committees, who are the nenbers of the Comm ssion, do
not have the expertise. in the relevant fields. This shows
that all nenbers of the Commission sitting on the interview
Comm ttees have also to be guided in their opinion by the
experts:. If respondent No. 6 has to take guidance only in
the mtter of external appearance of the candidates, al
nmenbers. ‘of 't he Conmi ssion have to be guided by the experts
with regard to the nost vital equiprent of the candidates,
viz., the intellectual calibre and the proficiency of the
candi dates in the relevant subjects. There is, therefore,
nothing wong if only for external appearance, for which
only a small percentage of the total nmarks is reserved,
respondent No. 6 has to depend on the advice, opinion or
gui dance of the other nmenbers of the Committees and the
Conmi ssion. The decision of the interview board is always a
collective one and is taken after deliberation on the nerits
and denerits of the candi dates which are evaluated on the
basis of various factors. W are, therefore, unable to see
as to how, in the circunstances, respondent No. 6.is unfit
to carry on his duties as a nmenber of the Comi ssion because
of his blindness.

6.-The attack, however, was sought to be strengthened by
relying on the provisions of sub-clause [c] of Cause [3] of
Article 317 of the Constitution which provides for renoval
of a menber of the Public Service Comm ssion on the ground
that he is, in the opinion of the President, unfit to
continue in office by reason of infirmty of nmnd or body.
The argunent was that the blindness was infirmty of body
and if it is a ground for renoval fromoffice, it is ~nuch
nore a disqualification for appointnment and hence respondent
No. 6 should be prevented fromcontinuing in his office.

W are afraid that the first premise on which this linmb of
the argument is based misses the obvious fact, viz., that by
"infirmty of body"
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what is spoken of in the sub-clause in guestion, s an
infirmty which disables the Menber from discharging his
functions as such nenber effectively. It is not every
infirmty of body or every loss of use of any linmb ‘of the
body. The defect or deficiency nust be such as would

di sabl e the Menber from carrying out hi s duties
satisfactorily and consistent with the trust reposed in him
We have already pointed out that not only the bl andness of
respondent No. 6 does not prevent himfromdischarging his
duties expected of him but in fact the services rendered by
him as such nenber have been eul ogi sed and comended for a
Nati onal Award by no other than the State Government itself
and the Chairman of the Conm ssion who had the first-hand
know edge of his functioning. This is apart fromthe fact
that the Governor who appointed himon the advice of the
Council of Mnisters is presumed to have done so after
satisfying hinself that the | oss of eye-sight was not an
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infirmty which would inmpede himin the discharge of his
duties. The infirmty of body or mind which is referred to
in the sub-clause, further nust necessarily be such as has
arisen after the appointnment and not the one which existed
at the time of the appointnment unl ess of course, the
CGovernment was unaware of the same at the tine of the
appoi nt nent .

7. W may now turn to the affidavit filed on behalf of the
State Governnent. A reading of the said affidavit |eaves no
doubt in our mind that it has been filed only to prejudice
the case of respondent No. 6 before us because, for sone
reasons, he has fallen foul sone persons in power. As is
evident fromthe portions of the affidavit reproduced above,
firstly, a case is sought to be nmde out there that
respondent No.6 was appoi nted as the ’'non-Governnment nenber’
of the Commi ssion only because the proviso of Article 316 11
is not mandatory. - That may be so. But the affidavit then
proceeds to state alnmpbst in relenting ternms that although
the said proviso is not mandatory, that by itself is not a
good ground for departing from the "suggestion of the
Constitution" and hence the appointrment of respondent No. 6
"as the 7th non-Governnment nenber" was not justified. It is
not clear as to whenthis wi sdom dawned on the Governnent
for the first tine. The record further does not show as to
who had suggested his nane to the Governor and whether the
deci si on was taken by the Council of Mnisters as a whole or
by the Chief Mnister or any of his colleagues alone and
what advice was received or obtained by them if at all
whil e making the appointnment. W are however, - happy to
know t hat
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the State Governnent "upon reconsideration of the entire
matter under controversy feels that the words of the
Constitution have to be interpreted in letter and spirit and

any departure from the express words of Consti t u-
tion....... should be done only for sound and good
reasons”. W only hope that the State Governnent keeps

that solemn declaration in nmnd for all purpose and for al
times to conme and does not forget it the noment the ink in
the present proceedings dries.

But nore breast-beating of the Governnent is on the second
issue viz, the blindness of respondent no.6 The affidavit
states that at the tinme of the appointnment "the aspect about
his blindness was not specifically considered as the sane
was stated in the Bio-data of the respondent no. 6 in a very
casual way and in such a manner that it had escaped the
attention of the Constitutional authorities at the tine of
recomendi ng the r espondent no. 6 for
appointnent ......... ". not to be outdone by this |udicrous
avernent, the affidavit proceeds to state "that respondent
No. 6 in his bio-data while praising his achi evements, had
only stated that he is the first blind person to have been
awarded Ph.D. There was no nention whether such blindness
was subsequent to birth or whether such blindness was

congenital..... There was [sic] also no details in the Bio-
data stating whether such blindness was conplete, or the
same was partial, tenmporary, curable or not curable. It is

then the case of the State Government that in the view of
these facts the aspect above the blindness of the respondent
No. 6 was not specifically considered by any of the

Constituitonal authorities who are involved in t he
appoi nt nent of a nmenber to state Public Service
Commi ssi on". Since the affiant hinmself has brought into

picture the "Constitutional Authorities who are involved in
the appointment the aspect of the blindness of respondent
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no.6 was not specifically of a nmenber to the State Public
Servi ce Conmi ssion and has Stated that considered by them
we cannot help observing that the affiant by making such
st at enent as made the Constitution authorities | ook
ridiculous and their functioning a nockery in the eyes of
the public. W are anguished nore on account of the that
state Government should have considered it conpulsive to
allow such blatantly rabid statenent s to be made on the
oath with inpunity. No responsible public authority could
have aware the that respondent No.6 was totally blindly
from his childhood, when that made the client that none of
the constitutional functionaries concerned was fact nust
have been wi dely known in the State and in all probability
the extra-ordinary abilities exhibited by him despite his
bl i ndness nust have
535
been the main reason for his appoi ntnent as a nenber of the
Public ~Service Conm ssion. Any statenment seens to be good
enough, whether true or untrue, so long as it is considered
servi ceabl e for thee inmmedi ate purpose in hand. W refrain
from making nore comments which certainly such affidavits
deserve, in anple neasure, and let the affidavit speak for
itself.
The affidavit further -states that while conducting the
interviews, nenbers of the Conmission have to visually
interview each off the candidates to det erm ne hi s
suitability and after the appoi ntnment of respondent No. 6
"it has cone to the notice of the respondent-State that the
bl i ndness of the respondent No. 6 is clearly hanmpering the
effective discharge of official duties by him It is
necessary to renmenber in this connection that this
affidavit has been filled on 23rd January 1993. Respondent
No.6 had filed his affidavit on 7th October, 1992.In that
affidavit, respondent No. 6 has, anong other things referred
to,the certificate given by respondent- No.5, Dr. Ram
Ashray, Yadav, Chairma of the Public Service Comm ssion on
11t h Septenber 1991 where he has stated that respondent No.
6 "has been performing his duties with exceptional excel-
lence without letting his blindness hinder his work. I
strongly recommend that Dr. Thakur be awarded National Award
in recognition of his excellence despite his blindness." He
has also referred in his affidavit to the letter of 22nd
October, 1991 of the State Governnent to the Union Hone
M ni stry reconmendi ng him for,the award of "Padmashree" for
his services as a Menmber of the Public Service ~Commission
Neither the certificate nor the letter has been controverted
by the Chairman and. the Governnent. |In the face of the
certificate and the Said reconmendatory letter, it is
difficult to understand the basis on which it is now stated
in the affidavit that the blindness of respondent No.6 is
hanpering his work. There is, therefore, no doubt- in our
mnd that the affidavit has been filed for the only purpose
of seeki ng somehow the r enoval of r espondent
no. 6 . Respondent No. 6 in his affidavit has alleged that  he
has since fallen "but the respondent No. 5, the Chairnman  of
the Comm ssion and the Chairman is bent upon ousting him
fromthe Conmission. To shows the aninpsity of the Chairman
towards him he has given a list of events alongwith his
affidavit. These events have not been in controverted. The
H gh Court has referred to sonme of these events in
paragraph 6 of its judgnment. Since they have a bearing On
t he CGovernments conments on his perfornmance, we nay
reproduce the events catal ogued by the H gh Court.
536

"1. H's P.A has been repl aced;
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2. H s chanmber, which contains two al mrahs
contai ning docunents, has been | ocked up
3. The service of the reader, who is to

read to himdocunments and journals and ot her
papers is not being provided to him and his
servi ces have been term nated

4, The wuse of staff car by him has been
st opped;

5. Hi s orderly has been transferred;

6. The Chairman of the Conmi ssion has
i ssued instructions not to recei ve any
docunent fromhimor to obey his orders;

7. Hi s tel ephone bill for the nonth of Cct.

1991, for Rs. 598 only has not been paid
though a sum of Rs. 18,154 on account of

tel ephone bill of the Chairman’s residence has
been pai d.

8. The newspaper allowance payable to him
is not being paid;

9. He has not been allowed to attend the

nmeetings of  the Commission held on 11th
Decenber. ~20th- Decenmber and 31st Decenber,
1991 and he is not aware when any other
nmeeti ng has been held thereafter or not in as
much/’ as~ he has not been provided wth any
notice /in respect of the saneg;
10. He has been physically prevented from
going 'to inside [sic:] the canpus of the
Conmi ssion since 28t h of November, 1991."
In the list of events acconpanying his counter-affidavit he
has also referred to other incidents such as the attenpted
physi cal assault on himby the Chairnman-during a neeting of
t he Commi ssion, the threats of physical ['i qui dation
adnmi ni stered fromthe tel ephonic line of the Chairman, the
conplaints made by himto the police, to the Chief Mnister
and to the
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Covernor etc. W do not desire to burden this judgenent,
with the said details.
it is also not necessary to nake any conment upon the
af oresai d events since they speak for thensel ves. -~ They only
reinforce the conclusion that the belated claimof the State
Government that the appointnent of respondent No.6 is
invalid and that his blindness hanpers the discharge of his
duties has its obvious roots in the strained relations
between himon the one hand and the Chairman and the State
Covernment on the other.
8. VWiile, therefore, dismssing appeal in the specia
facts of the case,, we also direct both the appellant’ and
the respondent-State of pay the costs of this appeal to
respondent No.6, in the ambunts of Rs. 5,000 and Rs., 10,000
respectively.
P.S. S Anneal dism ssed.
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