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ACT:

Trust - Company acting as secretary _of —another conpany-if
brings about fiduciary relationship between ‘them Secretary
conpany buying assets of the main conmpany and flouting a new
Conpany-1f fraudul ent transaction-old conpany di ssol ved- Suit
by sharehol ders of old conpany to set aside -transaction-
Limtation-Suit it nmintainable by share holders Escheat-If
properties vest in CGovernment by escheat.

HEADNOTE:

One Wowned several tea, coffee and other. plantations: In
1927, he forned a linited conpany and conveyed his estates
to the conmpany. All the shares of the conpany were held by
hi mand the nmenbers of his famly. The conpany borrowed Rs.
10 1/2 lakhs fromthe Inperial Bank of India ’against the
i ssue of debentures secured by an English nortgage: The
| oan was repayabl e on March 15, 1937. In default of paynent
within Novenber 15, 1937 the trustee under the debenture
trust deed was authorised to enter into possession  of the
estates and sell them The appel |l ant - conpany was~ appoi nt ed
as the secretary of the conmpany.

Since 1931, the famly was keen on selling the estates, but
none of the offers nmaterialised. 1In 1936, there was a sl unp
in tea and coffee prices and there was a possibility of a
further slunp. The Bank was pressing for the paynent of its
dues and the conpany was not in a position to |liquidate the
debt without selling the estates. The famly “tried
unsuccessfully to raise |loans. |n the beginning of Novenber
1937, the fanmily had a firmoffer fromA L. & Co. for the
purchase of all the estates for Rs. 14 |akhs, but the famly
wag anxious to retain one of them The appel | ant - conpany
offered Rs. 10 |Ilakhs for all the estates excluding the
estate which the famly wanted to retain. The famly knew
that this estate, if sold separately, would not fetch nore

than Rs. 2 |akhs and yet they chose to retain it and to
accept the appellant’s offer. At a neeting all t he
sharehol ders (menbers of the famly) unanimously accepted
the, proposal. There all sui juris and had busi ness acumen.
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They knew the value of he properties and accepted Rs. 10
| akhs as a just and fair price. The offer enabled them to
retain the estate which they wanted to retain and at the
sane tinme enabled themto |iquidate the Bank’s dues. They
had |egal advice and the docunents were in proper |ega
form The neeting was al so attended by the chairman of the
conpany and the director nomnated by the Inperial Bank
After the transfer, the conmpany went into vol untary
l'iquidation and it stood dissolved on March 1, 1940, under
s. 209 H of the Conpanies Act, 1913. The appellant took
possession of the properties on January 10, 1938 and
promoted a new conpany to which the properties wer e
transferred by conveyances dated January 14, 1939 and My
15, 1939 50 % of the shares of the new conpany were held by
the appell ant-conmpany whi ch nanaged and controlled the new
conpany. The nmenbers of the family nmade no conplaint about
"the transaction for 12 years, but, on Decenber 21, 1950,
they instituted a suit against the appellant and others
alleging 'that” the old conpany had not been wound up in
accordance with l-aw and was still in existence, that the old
conpany was the real owner of the properties and the new
conpany held themin trust for the old

204

conpany, that the appell ant took advantage of its fiduciary
capacity and gai ned pecuni ary advantage and that the various
sal es and conveyances were vitiated by fraud, and prayed for
"a decree vesting or retransferring the properties to the
ol d conmpany or the famly.

The trial court dismissed the suit, but the appeal to the
H gh Court was allowed in part-:

In appeal to this Court, on the, questions : (1) (a) Wether
there was a fiduciary relationship between the appellant and
the old conpany, and (b) Wether the appellant gained a
pecuniary advantage by availing itself~ of the fiduciary
character; (2) Wiether the suit-was barred by Ilintation
and (3) Wether the menbers of the famly as sharehol ders of
the old conpany were entitled to maintain the suit,

HELD : (1) (a) The appellant conpany was the secretary of
the old conpany, was in charge of its correspondence and
accounts and was actively engaged in assisting it ~and its
share-holders in selling the estates. In the course of such
enployment it acquired intimte know edge of the incomne,
prospects and market value of the properties. Theref or g,
the appellant stood in a fiduciary relationship towards the
ol d conmpany and was bound to protect its interests. Havi ng
regard to its fiduciary character, the appellant should have
avoi ded entering into the transaction. [209 B-D; 211 D

(b) But, there is no rule, which incapacitates a trustee
fromdealing with a cestui que trust, provided there was no
fraud and no advantage was taken by the trustee of any
information acquired by himin the character of a - trustee.
The onus, however, is wupon the trustee to establ i sh
affirmatively that the transaction was righteous and that he
did not gain any pecuni ary advantage by availing hinself  of
his fiduciary character. in the present case, the appellant
had discharged this difficult onus. The transaction was
just and fair and the appellant did not gain any pecuniary
tage by availing itself of its fiduciary character,

nor was there any conflict between its own interests and
those of the old conpany. , No advantage was taken by the
appel l ant of any information acquired by it in its character
as secretary and, the circunstances , how that there was no
fraud, no conceal nent and no undue i nfluence. The |ong
acqui escence of the nmenbers of the family in the sale is
al so evidence that the transaction was fair in all respects.

advan
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[208 F. 209 E; 211 E-DO

Coles v. Trecothick, 9 Ves. Jun. 234, 247; 32 E. R, 592,
597 and Parks v. Wiite, 11 Ves. Jun. 209, 226; 32 E R
1068, 1074, applied

(2) The suit was barred by limtation. [212 DO

A suit by a beneficiary, claimng recovery of possession
from the trustee is governed by Art. 120 of the Limtation
Act, 1908. The plaintiffs had not established fraud and
consequent |y Art. 95 of the Limtation Act has no
application. Section 10 of the Act also does not apply,
because, the properties were not vested in the new conpany
for the specific purpose of making themover to the old
conpany or to the plaintiffs. |In the plaint there was no
prayer for recovery of possession. The old conpany could
not ask for recovery of the properties until they obtained
a reconveyance from the new conpany. The suit is not there-
fore governed by Art. 144 of the Limtation Act and since
the’ period under Art. 120 is 6 \years fromthe date of cause
of action and the cause of action in the present case arose
in 1939 " when the conveyances were executed, the suit was
barred. [211 F-H

205

Rani Chhatra Kumari Devi v. Prince Mhan Bi kram Shah, L.R
58 1. A 279, applied.

(3) The plaintiffs were not entitled to maintain the suit.
[216 C

As the plaintiffs failed to establish any fraud affecting
the dissolution of 'the conmpany, the dissolution has put an
end to its existence. On the dissolution of 'the conpany,
its properties, if any, Vested in the Government The right
of the Government to take by escheat for want of an heir or
successor or as bona vacantia for want of a rightful owner
has been recognised in our country. The various Governnent
of India Acts and the Constitution show that the GCovernment
takes by escheat inmovable as well as novable property for
want of an heir or successor. It is an incident of
sovereignty and rests on the principle of ultimte ownership
by the State of all property wthin its jurisdiction
Unlike the lawin the United States, w nding up ' under the
I ndian Law precedes dissolution and there is-no statutory
provi sion vesting the properties of a dissolved conpany ina
trustee or having the effect of abrogating the I|aw of
escheat . The shareholders or creditors of a dissolved
conpany cannot be regarded as its heirs or successors.
Therefore, the Governnment took by escheat or as  bona
vacantia all properties of a conpany dissol ved under  the,

I ndi an Comnpani es Act,. 1913, except in so far asits right
was cut down by that Act. Accordingly, the shareholders or
creditors of the dissolved conpany cannot naintain arty
action for recovery of its assets As the conpany was not a
party and the assets could not be restored to its— coffers,
no effective relief could be given in such an action. [212
F;, 213 DE; 214 CD, F; 215 B-C, 216 A-B]

Col I ector of Masulipatamv. C Vencata Narainapah, 8 MI.A
500, 525, inre. WIlls 1933 1 Ch.D. 29, 49, Coxon V. Corst,
[1891] 2 Ch. 73 and In re. Lewis and Smart Ltd. (1954) 1
WL.R 755, applied.

Bonbay Deying and Manufacturing Co. v. State of Bonbay,
[ 1958] S .CR 1122, 1146 and Legal Renenbr ancer V.
Corporation of Calcutta, [1967] 2 S.C.R 170, 204, foll owed.
In re. U N Mndal’'s Estate, A l.R 1959 Cal. 493, 498,
approved.
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JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeals Nos. 1174 of
1965 and 1935 of 1966.

Appeal s fromthe judgnent and decree dated COctober .14, 1959
of the Madras High Court in Appeal No. 471 of 1955.

H. R CGokhale, P. S. Padmanaban and D. N. CGupta, for the
appellant (in C A No. 1174 of 1965) and respondent No. 1
(in C A No. 1935 of 1966).

V. P. Ranman, Shyamal a Pappu, Vineet Kumar, P.S. kher a

and R Nagaratnam for the appellants (in C A No.1935

of 1966) and respondents Nos. 1 to 4 (in CA No. 11740f
1965) .

C.B. Agarwala and R Gopal akri shnan, for respondent No.

12 (in C. A No. 1935 of 1966).

206

The Judgnent of the Court was delivered by

Bachawat, J. One James Henry Wapshare owned several estates
i ncl uding Naduvattam in the N lgiris known as the
Quchterlony Valley Estates, having tea, coffee, cardanom and
ci nchona plantations. He lived in Naduvattam and Ootacanund
with his wife Nellie, daughters Violet and Dorothy and sons
Janes and Edward. In 1927 heforned a linmted conpany known
as the Quchterlony Valley Estates limted, having a share
capital of Rs. 151 akhs and conveyed the estates to the
conpany. All the shares of this conpany, sonetines referred
to as the "old conpany"” were held by himand the nmenbers of
his famly. The conpany borrowed Rs. 10 1/2 1akhs from the
| nperial Bank of India against the issue of debentures. The
loan was secured by a nortgage of the estates under a
debenture trust deed dated May 13, 1927 and was repayable on
May 15, 1937. In default of paynent wi thi n Novenber 15, 1937
the trustee under the debenture trust deed was authorised to
enter into possession of the estates and sell them By an
agreement dated August 16, 1936 Peirce Leslie & Co. ' Ltd.,
referred to as the appellant conpany, was appointed as the
secretary of the old conpany. On-April 15, 1937 the old
conpany was served with a notice. ‘that in default of paynent
of the |loan within Novenber 15, 1937 the trustee  for the
debenture hol ders woul d take possession of the estates and
sell them On My 18, 1937 Janes Henry Wapshare died
| eavi ng behind himhis wi dow and his sons and daughters. In
Novermber 1937 after prolonged negotiations between the
Wapshares and the appellant conpany it was settled that the
conpany woul d purchase all the estates except Naduvattamfor
Rs. 10 | akhs. On Decenber 29, 1937 fornal agreenents were
executed providing that the old conmpany woul d convey to the
appel | ant conpany all the estates except Naduvattamfor Rs.
10 1/2 lakhs and the appellant conpany would convey
Naduvattamto Ms. Nellie Wapshare for Rs. 50,000 and  woul d
at the sane tine advance Rs. 50,000 on the hypothecation of
Naduvattam crops. By January 10, 1938 the appel | ant. conpany
paid the entire purchase price and took possession of the
estates and the entire dues of the Inperial Bank of  ‘India
were |iquidated. On March 30, 1938 the ol d conpany passed a
speci al resolution for its voluntary wnding up and
appoi nt ed Capt . F. Mircutt as its liquidator. The
appel | ant conpany pronmbted a new conpany known as
Quchterlony Valley Estates Ltd., for the purpose of
acquiring the' estates. The new conpany was incorporated on
Septenmber 5, 1938. Fifty per cent of its shares were held,
by the appellant conpany. Formal conveyances of t he
Naduvattam estate in favour of Ms. Nellie Wapshare and of
the other estates in favour of the new conpany were executed
by the old conpany between January and May 1939. On the
execution of the con-
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veyances the new conpany entered into possession of the
estates conveyed to them, As soon as the affairs of the old
conpany were wound. up the liquidator made ,up the fina

accounts of tile winding up and called the final neetings of
the conpany and its creditors. On or about Novenmber 29,
1939 a copy 'of the final accounts and the return of the
holding of the nmeetings were filed with the registrar of
joint stock conpanies and were registered under’s. 209H of
the I ndian Conpanies Act, 1913. |In view of S. 209H(4), the
ol d conmpany stood dissolved with effect fromMrch 1, 1940.
On Decenber 21, 1950 Ms. Nellie, Violet, Dorothy, Janmes and
Edward Wapshares instituted the present suit against the
appel l ant conpany, inpleading the appellant conpany as
defendant No. 1, 12 persons said to be its directors and
officials as defendants 2 to 13, Capt. F.A.  Mircutt as
def endant No. 14, the new conpany as defendant No. 15 and
the ol d conpany as defendant No. 16. The plaintiffs prayed
for a decree declaring that the old conpany had not been
wound up in accordance with1aw and was still in existence
as a corporate personality, a declaration that the old
conpany was the real owner of the aforesaid properties and
the new conpany heldthemin trust for the old conpany, a
decree vesting or re-transferring the properties to the old
conpany and alternatively to the plaintiffs and accounts.
The plaintiffs alleged that the appellant conpany as the
secretary and manager of the old conpany was bound in a
fiduciary character to protect its interest and by availing
itself of this character gained pecuniary advantage by
purchase of the properties fromthe old conpany in 1939,
that the agreenent for sale and conveyances in respect
thereof were induced by fraud, fraudulent conceal nent,
m srepresentation, wundue influence an inproper neans;, that
the new conpany was controlled by the appellants that al

the defendants were privy to the fraud, that the wi nding up
of the old conpany was procured by the def endant s
fraudulently,, that the plaintiffs discovered the fraud in
Sept enber 1949, and the-plaintiffs wer e the only
sharehol ders of the old conmpany and as such were entitled to
maintain the suit. Defendants 4, 11 and 14 died during the
pendency of the suit. The defunct ol d conpany inpleaded  as
defendant No. 16 did not appear but the —other defendants
contested the suit. The Subordinate Judge, the N.lgiris,
Qot acamund, disnissed the suit., He held that (1) there was
no fiduciary relationship between the appellant and the old
conpany; (2) the inmpugned agreenents and conveyances were
not i nduced by fraud, fraudulent conceal nent, undue
i nfluence or inproper neans and were valid and | binding on
the old conmpany and the plaintiffs; (3) the suit was barred

by limtation; (4) the old conpany was dissolved in
,accordance with |aw and was not in existence and - (5) the
plaintiffs had no |ocus standi to nmaintain the suit . The

plaintiffs filed an appeal fromthe decree. The Madras Hi gh
Court all owed

208

the appeal in part and passed a decree asking the appellant
to pay to the plaintiffs Rs 1,50,000. The H gh Court held
that (1) there was a fiduciary relationship between the
appel l ant and the ol d conmpany, (2) the appellant by availing
itself of its fiduciary character gained a pecuni ary
advantage of Rs. 1,50,000 and to the extent of this unjust
"enrichnent was bound to reinburse the plaintiffs; (3) the
suit was not barred by limtation and (4). in spite of the
di ssolution of the old conpany the plaintiffs were entitled
to maintain the suit. Aggrieved by this decree t he
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appel l ant conpany filed C A No. 1174 of 1965 and the Wap-
shares have filed the cross-appeal C. A No. 1935 of 1966 on
the strength of certificates granted by the Hi gh Court under
Act. 133(1)(c) of the Constitution.
The following three questions arise in these appeal s
(1) was there a fiduciary relationship bet ween the
appel l ant and the old conmpany and if so, did the appellant
conpany by availing thenselves of this fiduciary character
gai n a pecuni ary advantage of Rs. 1,50, 000.
(2) is the suit barred by linitation; and
(3) are the plaintiffs as sharehol ders of the old conpany
entitled to maintain the suit.
It is a settled rule of equity that any person bound in a
fiduciary character to protect the interests of another
person should not put hinself in a position where his
interest and duty conflict. If by availing hinself of his
fiduciary character or by entering into any dealings under
circunstances inwhich his interests are ,or may be adverse
to those of ~ such other person he gains for hinself a
pecuni ary advantage, he nmust hold for the benefit of such
ot her person the advantage so gai ned, see Trusts Act,s. 88.
But there is no rule which incapacitates a trustee from
dealing with a cestui que trust. |In Coles v. Trecothick(1)
Lord Eldon said :-"a trustee may buy fromthe cestui que
trust, provided 'there is "a distinct and. clear contract,
ascertained to be /such after a jealous ‘and scrupul ous
examnation of all the circunstances, proving, that the
cestui que trust intended, the trustee should buy; and there
is no fraud, no conceal ment, no advantage taken, by ’the
trustee of information acquired-by himin the character of
"trustee. | admt, it is adifficult case to nmake out,
wherever it is contended that the exception prevails." As
stated in Kerr on ,Fraud and M stake, 6th Ed. page 192

"Thus a trustee for sale nmay purchase the

trust estate, if the cestui que trust fully

and clearly wunderstands wth whom he is
deal i ng and makes no objection to the
transacti on, and the trustee fairly and
honest |y
(1) 9 Ves.June. 234, 247; 32E. R 592, 597.
209
di scloses all that he knows respecting  the

property and gives a just and fair price, and
does not seek to secure surreptitiously —any
advantage for hinself. The onus however,
rests upon the trustee, and heis bound to
produce clear affirmative proof that t he
parties were at arns’ length, that the cestu

que trust had the fullest information upon al

nmat eri al facts, and t hat havi ng this
i nformati on he agreed to and adopted what was
done. "

The appel | ant conpany was the secretary of the old conpany,
was in charge of its correspondence and accounts and was
actively engaged in assisting it and its shareholders in

selling the estates. In course of its enploynent the
appel | ant acquired intimte know edge of the i ncone,
prospects and the narket value of the properties. W agree
with the H gh Court that the appellant stood in a fiduciary
rel ationship towards the old conmpany and was bound to

protect its interests. The appellant entered into an
agreement with the old conpany for the purchase of the
properties. It pronoted the new conpany to which the

properties were subsequently conveyed. Fifty per cent of
the shares of the new conpany were held by the appellant
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conpany and the new conpany was nanaged and controlled by
it. The onus is upon the appellant conpany to establish
affirmatively that the transaction was righteous and that it
did not gain any pecuniary advantage by availing itself of
its fiduciary character. W are inclined to think that the
appel  ant company has di scharged this difficult burden of
pr oof .

Since 1931 the Wapshares were keen on selling the estates.
From tinme to tinme there were offers from intending buyers
but none of themmaterialized. |In 1936 there was a ’'slunp
in tea and coffee prices. There was a possibility that the
tea restriction scheme woul d be abolished and there woul d be
a further slunp in tea prices. The old conpany was i ndebted
to the Inperial Bank of India for Rs. 10 1/2 | akhs- agai nst
the i ssue of debentures secured by an English nortgage over
all the estates. The Bank was pressing for the paynment of
its dues. There-was every likelihood that in default of
paynment- by Novenber 15, 1937 the trustee for the debenture
hol ders woul d enterinto possession of the estates and sel
hem wi t hout i ntervention of court. The old conpany was not
in a position to liquidate the debt wthout selling the
estates, In April 1937 Ms. Kuruvilla Bros. agreed to
purchase the properties. On May 18, 1937 James Henry
Wapshare died. 1In-July 1937 the deal with Kuruvilla Bros.
fell through. The Wapshares and the old conpany tried their

best to raise loans and for t hat pur pose i ssued
advertisenents and contacted several banks - and insurance
conpani es but they were unable to raise any loan. In the
begi nni ng of Novenber 1937,

210

the Wapshares had before | thema firmoffer from Arbuthnot
Lathem & Co. for purchase of the estates for Rs. 14 | akhs.
But the Wapshares were not willing to sell Naduvattam The
bungal ow at Naduvattam was the home of the Wapshare ' famly.
Naduvatt am was the hi ghest altitudinal estate, grew the best
tea in the area and had a very good nane in the London tea
market. The appel |l ant had previously offered to buy all the
estates, for Rs. 111/2 |lakhs only. The Wapshares wanted
the appellant to make an offer which would enable them to
retain Naduvattam and at the same tinme to liquidate the
Bank’s dues. At the insistence of the Wapshares -interviews
were arranged at Calicut on Novenber 4, and Novenber 6, 1937
bet ween Dorothy and Robert representing the Wpshares and
M. Thorne representing the appellant. M. Thone coul d not
offer nore than Rs. 10 lakhs for all the estates excluding
Naduvat t am He told the Wapshares that they should accept
the, offer of Arbuthnot Lathem & Co. as they would get Rs.
14 lakhs by selling all the estates. The Wpshares were
anxi ous to retain Naduvattam and were inclined to accept the
appellant’s offer. They took sone tine for consideration
and at the sane time asked the Arbuthnots for tine till,
Novenber 10, for consideration of their offer. On Novenber
10, Dorothy sent a telegram to the appellant conpany
informng themthat the famly was agreeable to their —new

proposal. The draft agreenent was sent by the appellant  on
Novermber |1. |In the begi nning of Novermber Ms. Wapshare was
ill and was in a hospital in Bangalore. But on Novenber 10,
she was well enough to discuss the appellant’s proposal. On

Novermber 12, she cane to Ootacamund and on Novenber 13 she
went to her |awyer Gonsal ves, discussed the matter, with him
and gave her consent. GConsalves was approached to put the
bargain in a legal form He took exception to the draft
agreement, but found the formal agreenents to be free from
bl emi sh. At a neeting held on Novenber 18, 1937 the
shar ehol der s of the conmpany wunaninmusly accepted t he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 12

proposal . M's. Wapshare, Dorothy, Robert and Edward were
present at the nmeeting. The neeting was also attended by
E.W Sintock, chairman of the conmpany, H M Small, the
director, nom nated by the Inperial Bank of India and C K
Pittock. Al the Wapshare's were sui juris’ Dorothy was a

shrewd young | ady and the best business brain in the famly.
The Wapshares knew the value of the properties intimtely.
They knew that Naduvattamif sold separately would not fetch
nore than Rs. 2 lakhs. Yet they chose to retain Naduvattam
and sell their estates for Rs. 10 | akhs instead of selling
all the estates for Rs. 14 | akhs. The reason was that there
was no other, buyer willing to pay nore than Rs. 10 | akhs
for the other estates. They had decided not to sel
Naduvattam and they were satisfied that ft. 10 | akhs was a
just and fair price for the other estates sold separately
from Naduvattam The appellant’s offer enabled them
211

to keep Naduvattam and at the sane tine to liquidate the
Bank’ s dues. ~ The deal was satisfactory to- them in every
way. They obtained all necessary |egal advice. The

docunents were in proper legal form . There was no fraud, no
conceal nent and no undue influence. No advantage was taken
by the_  appellant of any information acquired by them in
their character as secretary. The " Wapshares clearly
understood that they were, dealing with the appellant
conpany, had the fullest information about. all naterial
facts and that having this information they agreed to sell
They nade no conplaint about it for 12 years. Their 1ong
acqui escence ’'in the sale is evidence that the transaction
was fair in all respects, see Parks v. Wite(1l).

On the whole and especially having regard to ‘the |ong
acqui escence we hold that the transaction was just and fair
and that the appellant did not gain any pecuniary advantage
by availing thenselves of their fiduciary character or under
"circumstances in which their interests were in conflict
with those of the old conpany.. In saying so we must not be
understood to say that we encourage transactions /of this
type. Having regard to their fiduciary character the
appel | ant conpany m ght well have avoi ded entering into the
transacti on.

The next question is with regard to linmitation. The convey-
ances in favour of the new conpany were executed on January
14, 1939 and WMay 15, 1939. Si nul t aneously with t he
execution of the conveyances the new conpany entered into
possession of the properties. Even before that date by
January 10, 1938 the appellant conpany had taken possession
of the properties. The suit was filed on Decenber 21, 1950
when the Indian Limtation Act, 1908 was in  force. The
plaintiffs cannot claimrelief on the ground of fraud and
consequently Art. 95, has no application. Section 10 does
not apply as the properties are not vested in . -the new
conpany for the specific purpose of naking themover to the
old conpany or to the plaintiffs. Article 144 does not
apply for several reasons. In the plaint there is no prayer
for recovery of possession. The plaintiffs clai m
declaratory reliefs, a decree vesting or re-transferring the
properties to the old conpany or to the plaintiffs and
accounts. Such a suit is governed by Art. 120. The High
Court passed a decree for nobney and not for recovery of
i movabl e properties. A suit for such arelief would be
governed by Art. 1 20. Even if the suit is treated as one
for recovery of possession of the properties it would be
governed by Art. 120 and not by Art. 144. The old conpany
could not ask for recovery of the properties wuntil they
obt ai ned a reconveyance fromthe new conmpany’. The cause of
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action for this relief arose in 1939 when the properties
wer e
11 Ves. June.. 209, 226;32 E.R 1068, 1074.
212
conveyed to the new conmpany. A suit for this relief was
barred under Art. 120 on the expiry of six years. After the
expiry this period the old conpany could not file a suit for
recovery of possession. |In Rani Chhatra Kumari Devi V.
Prince Mohan Bi kram Shah(1l) the Privy Council held that in a
case where the property was not held by the trustee for the
specific purpose of making it over to the beneficiary ’'and
the trust did not fall wthinS 10, a suit by the
beneficiary claimng recovery of possesSion fromthe trustee
was governed by Art 120. & Sir CGeorge Lowndes said. -
"The trustee is, in their Lordships’ opinion
the owner of the trust property, the right of
the beneficiary being in a proper case to cal
upon the trustee to convey to him The
enf or cenent of “this right woul d, their
Lordships think, be barred after six years
under art. 120 of. the Linmitation Act, and if
beneficiary has allowed this period to
expire ~wthout suing, he cannot afterwards
file a possessory suit, as until conveyance he
is not the owner."
It follows that the suit is barred by linitation
The third question relates to the maintainability of the
suit. The plaintiffs sued to recover properties belonging
to the old conpany. The company went into voluntary
[iquidation and was wound up. ~As already stated the conpany
stood di ssolved on March 1, 1940 under S. 209H of the Indian
Conpani es Act, 1913. No application was nade wi thin 2 years
to declare the dissolution to be void under S. 243. Apart
froms. 243 the dissolution mght possibly be set aside in a
suit on the ground of fraud, but the plaintiffs failed to

establ i sh any fraud affecting the di ssol uti on. The
di ssolution has put an end to the existence of the /conpany.
In these circunstances, the appellant contends that all the

properties and the rights of the old conpany. if any, have
vested in the Governnment by escheat or as bona vacantia and
t he plaintiffs cannot sue for the recovery of its
properties. The plaintiffs dispute the right of the
Government to take the properties by escheat or as bona
vacantia, and they contend that on the dissolution of -the
ol d conmpany, its assets have now vested in its shareholders.
The conmmon | aw of Engl and recogni ses the right of the Crown

to take property by escheat or as bona vacanti a: Escheat
proper was the lord s right of re-entry on real property
held by a tenant dying intestate w thout |awful heirs. It

was an incident ,of feudal tenure and was based on the want
of a tenant to performthe feudal services, see Halsbury's
Laws of Engl and, vol. 16,

(1) L.R 58 1.A 279.
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art 830 On the tenant dying intestate wi thout |eaving -any
lawfull heirs his estate cane to an end and the lord was in
by his own right and not by way of succession or inheritance
fromthe tenant, see: Attorney-Ceneral of Ontario v. Andrew
F. Mercer(1). In nost cases, the land escheated to the
Ctowmn as the lord paramunt, in view of the gradua

elimnation of intermediate or nmesne |ords since 1290 The
Crown takes as bona vacantia goods in which no one el se can
claim a property. |In Dyke v. Walford(2 ) it was said that
"it is the right of the Crown to bona vacantia, to property
whi ch has no other owner." The right of the Crown to take as

t he
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bona vacantia extends to personal property of every kind,
see: Inre. Wells, Sw nburne-Hanhamv. Howard(3). Escheat
of real property of an intestate dying without heirs was
abol i shed in 1925 and the Crown now takes all his properties
as ,bona vacantia. On the dissolution of a company the
Crowmn took its real property by escheat and its persona
property as bona) vacantia. Techni cal escheat of the
property of a dissolved conpany was abolished in 1929 and
now under s. 354 of the- English Conpanies Act, 1948 all the
property and rights of a dissolved conpany is deenmed to be
bona vacantia and accordingly belongs to the Crown.
The right of the Government to take by escheat ' for want of
an heir or successor or as bona vacantia for want of a
ri ghtful owner has been recognised in our country for a |ong
time. Statute 16 & 17 Victoriae, C 95, s. 27, an Act to
provide for the governnment of |ndia asserted that "all rea
and personal estate within the said territories escheating
or lapsing for~ want of an heir or successor, and al
property ‘within the said territories devolving as bona
vacantia for want of a rightful owner, shall (as part of the
revenues —of I'ndia) belong to the East India Conmpany in
trust for Her Majesty for the service of the government of
India." By s. 54 of the Government of India Act, 1858 the
exi sting provision was continued in force and was construed
as referring to the Secretary of State in Council in place
of the company. Section 20(3) (iii) of the Governnent of
I ndia Act, 1915 provided that the revenues of India received
for H's Mjesty would include "all ~novable or imovable
property\ in British India escheating or |apsing for want
of an heir or successor, and all property inBritish India
devol ving as’ bona vacantia for want of a rightful owner."
Section 174 of the Government of India Act, 1935
provi ded :
"Subj ect as hereinafter provided, any property
"in India accruing to H's Majesty by escheat
or |apse or as bonavacantia for want of a
rightful owner, shall, if it is
(1) 8 A.C 767, 772.(2) 5 More P.C. 434,496; 13E. R 557, 580.
(3) [1933] 1 Ch. 29, 49.
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property situate in a Province, vest in His
Maj esty for the purposes of the government of
that Province, and shall in any other case
vest in H's Majesty for the purpose of the,
government of the Federation."
Article 296 of the Constitution now provides

" Subj ect as herei nafter pr ovided, any
property in the territory of India which, if
this Constitution had not come into

operation,, would have accrued to H s~ Mjesty
or, as the case may be, to the Ruler. of an
Indian State by escheat or |apse, or as bona
vacantia for want of a rightful owner,  ‘shal
if it is property situate in a State, vest _in
such State, and shall, in any other case, vest
in the Union."
These enactnments show that in this country the Governnent
takes by escheat imovable as well as novable property for
want of an heir or successor. In this country escheat is
not based on artificial rules of common |law and is not an
i ncident of feudal tenure. It is an incident of sovereignty
and rests on the principle ,,of ultinmate ownership by the
State of all property within its jurisdiction. "Private
owner ship not existing, the State nust be owner as ultimate
lord", see: Collector of Masulipatam v. C. Vencat a
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Nar ai napah(1). The rules of English feudal lawrelating to
nesne lords are not applicable, and consequently t he
zam ndar could not take by escheat the land of a tenant
dying w thout heirs. The right of escheat belongs to the
Government only, see Ranee Sonet Kowar v. Mrza Hi mmut
Bahadoor ( 2) . The CGovernnent has the right to take al
property within its jurisdiction by escheat for want of an
heir or successor and as bona vacantia for want a a rightfu
owner, see : Bombay Dyeing & Manufacturing Co. V. State of
Bonbay("), Legal Renenbrancer v.Corporation of Calcutta
(4),. Consequently the property of an intestate dying
without leaving lawful heirs, and the property of a
di ssol ved corporation passes to the Governnent by escheat or
as bona vacantia. The property taken by escheat or as bona
vacantia belongs to the CGovernnment, subject to trusts and
charges, if any, previously affecting it.
As already stated, technical escheat of the real property of
a di ssolved conpany was abolished in England in 1929 and s.
354 of 'the Conpani es Act 1948 now provides that all property
and right's of a dissolved conpany shall be deened to be bona
vacantia —and shall accordingly belong to the Crown. There
was no statutory provision like S. 354 before 1929. 1In the
absence of such a provision, the Crown took the rea
property of a company di ssol ved before 1929 by escheat ' and
its personal property

(1) 8 M I. A 500, 525.

(3) [1958] S.C.R 1122, 1146.

(2) L.R 31.A 92, 101.

(4) [1967] 2 S.C. R 170. 204.
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as bona vacantia, except in-so far as its right,  was cut
down by statute, see : Inre. Wells(l). Likewise in this
country, the Governnment, took by escheat or as bona vacantia
all the properties of a conpany dissol ved under the |ndian
Conpani es Act, 1913 except in so far as its right was cut
down by that Act. P. B. Mukherjee, J. expressed a simlar
opinion In re UN Mndal's Estate (2).
Accordingly the shareholders or creditors of the “dissolved
conpany cannot naintain any action for recovery of its
assets. No effective relief can be given in such action, as
the conmpany is’ not a party and the assets -cannot be
restored to its coffers. On this ground in Coxon V.
CGorst(3) an action by creditors for recovery of nobneys due
to the dissolved conpany was disnissed, and in. Inre. Lews
& Smart- Ltd. (4) it was held that a pending i sfeasance
sunmons abat ed on the dissolution of the conpany.

The plaintiffs’ contention that the properties of a
di ssol ved conpany passed to its sharehol ders is based . upon
American |l aw, which is stated in Anerican Jurisprudence, 2d,
Corporations, aft. 1659 thus : "Apart from statutory
provi si ons which frequently enbody the followi ng rule ' al so,
the general equitable rule now followed in this country is
that upon the dissolution of a corporation, the property and
assets of the corporation constitute a trust fund ’for the
benefit of its creditors and stockhol ders. This rule
necessarily displaces and nakes obsolete the early comon
law rules as to the reverter If real estate and the escheat
of the personal estate of corporation in such a case, and
practically makes obsolete the doctrine as to t he
ext i ngui shment of the debts owing by and to the corporation
in such cases. Stated in another way, the rule is that
after the dissolution of a corporation, its property passes
to its stockhol ders subject to the paynent of the corporate
debt s. The inherent jurisdiction of equity over trusts
enbraces the power to adm nister the assets of a dissolved
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coloration." The subject of dissolution of corporations is
di scussed in Arts. 1628 to 1696 of the book. The
corporation is dissolved by a judgnent of court (art. 1645).
For the purpose of conmplete winding up of its affairs,
statutes provide that even after dissolution the corporation
shall continue to exist and may sue or be sued for a limted
period, see arts. 1662, 1668, 1669, 1671, 1673, Statutes
al so provide for appointrment of a trustee for the dissolved
corporation and their effect is to convert its properties
into 'a trust fund and to abrogate the comon law rule of
escheat, arts. 1676, 1677. The stockhol ders of t he
di ssol ved corporation can accordingly maintain an action
agai nst the trustee for distribution

(1) [2933] 1 Ch. 29,49.(3) [1891] 2 Ch. 73.

(2) A T.R 1959 Cal. 493, 498.(4) [1954] 1 WL.R 755.
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of the surplus assets after paynent of the debts. of the
corporation, see Bacon v. Robertson (1).

The law in our country is very different. Here the winding
up precedes the dissolution. There 'is no statutory
provi si on-vesting the properties of a dissolved conpany in a
trustee or having the effect of abrogating; the |aw of

escheat . The shareholders or creditors of a dissolved
conpany cannot be regarded as its heirs and successors. On
di ssolution of a conpany, its properties, if any, vest 1in
the governnent. In Coxon v. Corst(2) page 78 Chitty, J.

summarily rejected the contention that a chose in action
vested in a company passed on the dissolution to its
creditors. He said . : "This ~supposed vesting in t he
creditors of the conpany s closes in action is a nmere
fiction with nothing in the statute to support it, ‘and is in
the teeth of the provisions of the statute. follows that the
plaintiffs are not entitled to naintain this suit.

A question may arise whether the Government takes the pro-
perty of a dissolved insolvent conpany subject to a trust
for payment of its debts, see in this connection, In the
matter of Chandbali S.S. Co.,(3) and In Re Wlls(4 ) at
pages 38 and 50. But that question does not arise in the
present case and we express no opinion on it.

In the result, C.A No. 1174 of 1965 is all owed, the decree
passed by the Hi gh Court is set aside and the decree passed
by the Trial Court is restored. C A No. 1935 of 1966 is
di sm ssed. There wll be no order as to costs in this
Court and in the H gh Court.

C. A No. 1174/65 allowed. v.p.s.

C. A. No. 1935/66 dism ssed.

(1) 15 Law ed. 499. (2) [1891] 2 Ch. 73.
(3) 60 CWN. 278, 284-286. (4) [1933] 1 Ch.. 29
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