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ACT:

Pensi onary benefits to Central CGovernnent enployees
permanently absorbed in Central autononous bodies and vice
versa- Counting of service rendered prior to such absorption
for conputi ng qual i fying service for pur poses of
pension--Applicability of Central Government order dated
29t h August, 1984 to persons who retired fromservice prior
to that date.

HEADNOTE

The petitioner who had served in a tenporary capacity in
a pensionabl e establishnent of the Central CGovernnent for 3
years prior to his absorption in an autonomous body spon-
sored by the Central Governnent, retired fromthe service of
that body in 1980, and was not allowed to count his service
under the Central ’'Governnent for purposes of ~ pensionary
benefits, since, according to the then existing orders, that
benefit was confined only to such Central CGovernnent enploy-
ees who were permanent at the tinme of their —absorption in
t he aut ononmous body.

By an order dated 29th August, 1984, the Central Govern-
ment decided inter alia that where a Central ~ Governnent
enpl oyee borne in a pensionable establishment is allowed to
be absorbed in an autonomous body, the service rendered by
him under the Governnent shall be allowed to (be counted
towards pension under the autononous body irrespective of
whet her the enpl oyee was tenporary or pernanent in - Govern-
nment, subject, however, to the condition that the pensionary
benefits would accrue only if the tenmporary service is
followed by confirmation. In paragraph 7 of the said ‘order
it was stated that the order would take effect fromthe date
of its issue.

The petitioner questioned the validity of the condition
i mposed in paragraph 7 of the order dated 29th August, 1984
making it applicable only to such of the enployees of the
CGover nrent / aut ononous bodi es who retired fromservice after
the date of the issue of the order
Al owi ng the petition,

929

HELD: Paragraph 7 of the CGovernment order dated 29th
August, 1984 cannot be used agai nst persons in the position
of the petitioner to deny themthe benefit of the past
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service for purposes of conputing the pension. [936C- D

2. There has been a continuous nobility of personne
bet ween Central Governnent departnments and aut ononous bodi es
both ways and the CGovernnment thought that it would not be
just to deprive an enployee who is |later on absorbed in the
service of the autononobus body the benefit of the service
rendered by himearlier in the Central Governnent for pur-
poses of conputation of pension and simlarly the benefit of
service rendered by an enployee who is later on absorbed in
the Central Governnment service the benefit of the service
rendered by himearlier in the autononmous body for purposes
of computation of pension. If that was the object of issuing
the Governnent Oder dated 29th August, 1984, then the
benefit of that order should be extended to all pensioners
who had rendered service earlier in the Central Governnent
or in the autonomous body as the case may be with effect
fromthe date of the said Governnment order. [935A-C

3. Now | et us take the case of a person who had rendered
service under the Central Governnent between January 1, 1953
and July 1, 1955 but who has retired from service of an
aut ononmous. . body in 1985. There is no dispute that such a
person gets the benefit of the service put in by him under
the Central Governnent for purposes of his pension. But
anot her pensioner who has put in service under the Centra
Government during’ the sanme period will not get simlar
concession if he has retired prior to the date of the Gov-
ernment order if Paragraph 7 of that order is applied to
him The result will be that whereas in the first case there
is pensionary liability of the Central Governnent in the
second case it does not exist although the period of service
under the Central CGovernnent is the same. The discrimnation
ari ses on account of the Government order. [935C E]

4. There is no substance in the plea that this  conces-
sion being a new one it can only be prospective in operation
and cannot be extended to enployees who have already re-
tired. It is true that it is prospective in operation in the
sense that the extra benefit can be clained only after 29th
August, 1984. But it certainly | ooks backward and takes into
consideration the past event that is the period of service
under the Central Governnment for - purposes of computing
qual i fyi ng service because such additional service can only
be the service rendered prior to the date of issue of the
Government order. By doing so the Government order will
930
not beconme an order having retrospective effect.” It ~stil
continues to be prospective in operation. Woever has ren-
dered service during any past period would be entitled to
claimthe additional financial benefit of that service if he
is alive on 29th August, 1984 under the Governnment order but
with effect from 29th August, 1984. [935H;, 936A- C

5. The respondents have not furnished any acceptable
reason in support of their case, except saying that the
petitioner was not entitled to the benefit of the Government
order because the order says that it would not be applicable
to those who had retired prior to the date on which it —was
i ssued. In the absence of any explanation which is worthy of
consideration it has to be held that the classification of
t he pensioners who were working in the Governnent/aut ononous
bodies into two classes nmerely on the basis of the date of
retirement is unconstitutional as it bears no nexus to the
object to be achieved by the order. [935F(F

JUDGVENT:
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ORIG NAL JURI SDICTION: Wit Petition No. 3739 of 1985.
(Under Article 32 of the Constitution of India).
A K Goel and Ajit Pudiserry for the Petitioner.

B. Datta, Additional Solicitor’ General, P.P. Singh and
M ss A. Subhashini for the Respondents.

The Judgrment of the Court was delivered by

VENKATARAM AH, J. The question involved in this case is
whet her an enpl oyee of an autononous body established under
the auspices of the Central CGovernnent is entitled to claim
the benefit of the period of service rendered by him in a
pensi onabl e post under the Central Governnent prior to his
service being absorbed in the autonomous body for conputing
qual i fying service for purposes of pension

The petitioner R L. Marwaha entered the service of the
Central Governnent on-a tenporary basis on 4.10.1950 and
worked as an Upper Division Clerk in the pay scale of
Rs. 80-5-120-8-200-10/2-220 in the office of the Settlenent
Conmi ssi oner (Clainms Wng) under the Mnistry of Rehabilita-
tion, Union of India and he continued to hold that post upto
23.11. 1953 (F.N.). He, having been appointed in the Indian
Counci| of Agricultural Research (hereinafter referred to as
"the I1CAR ), which is an autononmous body sponsored by the
Centra
931
Government, to a higher post of Assistant in the scale of
pay of Rs. 160-450 joined the service of the ICAR as a fresh
entrant on the same date that is 23.11.1953 (F.N.). He was
not allowed to carry forward the leave that he had earned
and was decl ared quasi - permanent ‘as an Assistant in the | CAR
with effect from 17.1.1957. The post held by the petitioner
under the Central CGovernnent before he entered the service
of the |CAR was a pensionable post and the post or posts
held by himin the |ICAR were al so pensi onable posts. The
petitioner retired fromthe service of the | CAR on Septenber
30, 1980 after attaining the age of superannuation, i.e., 58
years. On retirenent the petitioner was accorded pensionary
benefits reckoning his qualifying service from23.11.1953 to
30.9.1980. The petitioner, as sonme others who ‘'had also
retired from the service of the lCAR had been agitating
before the authorities to count the period of service put in
by him between 4.10.1950 and23.11. 1953 in the Central
CGovernment as part of the qualifying service and to conpute
his pensionary benefits on that basis. The petitioner had
applied to the I CAR even before his retirenment requesting it
to count his service in the Central GoVernment as part of
his qualifying service for pension. The petitioner received
a reply fromthe ICAR stating that according to  the then
exi sting policy the Government had not accepted any pension-
ary liability in cases like that of the petitioner and /that
there were no rules authorising the ICAR to accept the
charge of pensionary liability in respect of the period of
his service rendered in the Central Government.

Under the orders which were in force in 1984 the posi-
tion as regards counting of service rendered el sewhere was
as follows:

(i) Service rendered outside Central Governnent did not
count for pension in Central Governnent.

(ii) I'n the case of scientific enployees of autononous
bodies financed or controlled by the Government, however,
such enpl oyees were allowed to count their previous service
i n such autononous bodi es or pernmanent absorption under the
Central CGovernnent subject to certain conditions.

(iii) In respect of personnel other than scientific
enpl oyees who were pernmanent in Central Governnment in the
event of their subsequent permanent absorption in public
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sector undertakings or any autononbus body proportionate
retirement benefits for the service rendered in Governnent

till the date of pernanent absorption were allowed as per
rules in force at the tine of absorption.
932

(iv) No such benefit as provided in para (iii) above was
allowed to tenporary enpl oyees going over to autononous
bodi es or undert aki ngs.

In the meanwhil e Central autononous/statutory bodi es had
al so introduced pension schenmes for their enpl oyees on the
lines of the pension schenme available to the Central CGovern-
ment enpl oyees. Therefore such autononous/statutory bodies
also started urging that the service rendered by their
enpl oyees under the Central Governnent or other autononous
bodi es before joining any autononous body may be allowed to
be counted in conbination with service in the autononous
body concerned for the purpose of pension subject to certain
conditions. There was also a demand for nmaking simlar
provi sions for enployees of autononous bodi es going over to
the Central CGovernment. In other words, the demand was that
the benefit of pension based on the conbined service should
be introduced. After a careful consideration of all relevant
matters the Central CGovernnent passed an order being No.
OM No. 28 10 84-Pension Unit dated 20th August, 1984
M nistry of Hone Affairs, Departnent of Personnel and Adm n-
istrative Reforns and issued it on 29.8. 1984. That part of
the Government order which is relevant for purposes of this
case is set out in Paragraph 3(A) (i) thereof \and it is as
foll ows:

"No. 28/10/ 84- Pensi.on Unit
Gover nment of | ndia Bharat Sarkar
Mnistry of Honme Affairs G.ih Mantral aya
Depart ment of Personnel and Admini strative Refornms
(Karm k Aur Prashasni’k Sudhar Vi bhag)
New Del hi, the 29th August, 1984.
OFFI CE MEMORANDUM
Sub: Mobility of personnel between Central Governnent
Departnents and Aut ononobus Bodi es--Counting of service for
pensi on.
3. This matter has been considered  carefully
and the President has now been pleased to
decide that the cases of Central GCovernnent
enpl oyees going over to a Central autononous
body or vice versa and enpl oyees of the Cent-
933
ral aut ononous body noving to another Centra
aut ononmous body may be regul ated as per. the
fol |l owi ng provisions: -
(A) In case of Autononous bodies /where
pension schene is in operation
(i) Where a Central Governnment enpl oyee ' borne
on pensionabl e establishnment is allowed to be
absorbed in an autonomous body, the service
rendered by hi munder the Governnent shall - be
allowed to be counted towards pension under
the autononous body irrespective of whether
the enployee was tenporary or permanent in
CGovernment. The pensionary benefits will,
however, accrue only if the tenporary service
is followed by confirmation. If he retires as
a tenmporary enployee in the autononmous body,
he will get terminal benefits as are normally
available to tenporary enployees under the
CGovernment. The same procedure will apply in
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the case of enployees of the autononous bodies
who are pernanently absorbed under the Centra
Gover nment .

The CGovernnent/aut ononous body will
di scharge its pension liability by paying in
| unp sum as a one-tinme paynent, the pro-rata
pensi on/ servi ce gratuity/term nal gratuity
and DCRG for the service upto the date of
absorption in the autononous body/ Governnent,
as the <case may be. Lunp sum anmount of the
pro-rata pension wll be determn ned with
reference to comrutation table laid down in
CCS (Commutation of Pension) Rules, 1981, as
amended fromtine to tine."

Paragraph 7 of the said Governnent order, however,
stated that the order would take effect fromthe date of
i ssue of the revised policy and will be applicable to those
enpl oyees who retired from Governnent/aut ononmous body serv-
ice on or after the issue of'the said order. Since the
petitioner had retired on 30.9.1980 he was not accorded the
benefit of that order

In this wit petition the petitioner has questioned the
validity of the condition inposed in paragraph 7 of the said
order nmking the order applicable only to such of the em
pl oyees of the Governnent/ autononous bodies who retired
fromservice after the date of the issue
934
of the order. The petitioner’s contention is that it was not
open to the Governnment to deny the benefit of the order to
those enployees who had retired prior to the date of the
order as it would bring .into-existence two classes of pen-
sioners---one class of pensioners who had retired prior to
the date of the Governnment order and another class of pen-
sioners who had retired subsequent to the date of the Gov-
ernment order and that such classificati on was not warranted
under Article 14 of the Constitution as there was no nexus
bet ween the classification and the object to be achieved by
t he Government order.

The wit petition is resisted by the respondents--the
Union of India and the ICAR It is pleaded on-behal f of the
respondents that the petitioner was not entitled to count
the period of service rendered by hi munder the Governnent
of India as a part of his qualifying service for purposes of
pension since he was only a tenporary Governnent~ servant
when he was working in the office of the Settlenment Conmi s-
sioner, that he had joined the service of the ICAR as a
fresh entrant and that there was no Governnent policy which
entitled the petitioner to count the period of his Govern-
nment service as part of qualifying service for pension
bef ore the Government order dated 29.8.1984 was passed. The
fact that the petitioner was a tenporary Governnent - servant
when he was working in the Central CGovernnent is immmaterial
because the Government order itself says that the service
rendered by a Central CGovernnent enpl oyee under the Govern-
ment would be allowed to be counted towards pension under
the aut ononmous body irrespective of whether the enpl oyee was
temporary or pernmanent in Governnent provided he is later on
confirmed in the autononmous body. This condition is satis-
fied inthis case. It is adnmitted that the petitioner was
treated as a new entrant when he joined the service of the
| CAR on the same day on which he ceased to be the enployee
of the Central Governnment. But the fact that the petitioner
joined the service of the | CAR as a new entrant cannot again
be an inpedi ment for extending the benefit of the Governnent
order dated August 29, 1984 because every enployee who
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| eaves the service of the Central Government to join the
service of the ICAR has to be treated as a new entrant at
the ICAR because it is not a departnment of the Centra
CGovernment but a registered body. In fact there cannot be a
transfer to the ICAR fromthe Central Government. There is
no substance in this contention of the respondents.

There is no dispute that the ICAR though it is a body
regi stered under the Societies Registration Act, 1960, is a
body which is sponsored, financed and controlled by the
Central Covernment. There

935
has been a continuous nobility of personnel between Centra
Gover nment departnents and autononous bodies, |ike the |CAR

both ways and the Government thought, and rightly so, that
it would not be just to deprive an enployee who is later on
absorbed in the service of the autononpbus body, Iike the
| CAR the benefit of the service rendered by himearlier in
the Central Governnent for purposes of conputation of pen-
sion and simlarly the benefit of service rendered by an
enpl oyee who is later on absorbed in the Central Governnent
service the benefit of the service rendered by him earlier
in the autononous body for purposes of conputation of pen-

sion. If that was the object of issuing the notification
then the benefit of 'such notification should be extended to
all pensioners who had rendered service earlier in the

Central CGovernnent or in the autononous body as the case may
be with effect fromthe date of the said Governnent order

Now | et us take the case of a person who had rendered serv-
i ce under the Central CGovernnent between January 1, 1953 and
July 1, 1955 but who has retired fromservice of the ICARin
1985. There is no di spute that such a person gets the bene-
fit of the service put in by himunder the Central ' Govern-
ment for purposes of his pension. But- another .pensioner who
has put in service under the Central CGovernnent during the

same period will not get similar concession if he has re-
tired prior to the date of the Governnent order if Paragraph
7 of that order is applied to him The result will 'be that

whereas in the first case there is pensionary liability of
the Central CGovernment in the second case it does not exi st
al t hough the period of service under the Central Governnent
is the sane. This discrimnation arises on account of the
Governnment order. There is no justification for denying the
benefit of the Governnentorder to those who had retired
prior to the date on which the Governnment order was i ssued.
The respondents have not furni shed any acceptable reason in
support of their case, except saying that the petitioner was
not entitled to the benefit of the Governnent order because
the order says that it would not be applicable to those who
had retired prior to the date on which it was issued. In the
absence of any expl anation which is worthy of consideration
it has to be held that the classification of the pensioners
who were working in the Governnent/ autononous bodies into
two classes nmerely on the basis of the date of retirenent as
unconstitutional as it bears no nexus to the object to  be
achi eved by the order.

We do not also find much substance in the plea that this
concession being a newone it can only be prospective in
operation and cannot be extended to enployees who have
already retired. It is true that it is prospective in opera-
tion in the sense that the extra benefit can
936
be clained only after 29.8.1984 that is the date of issue of
the Governnent order. But it certainly |ooks backward and
takes into consideration the past event that is the period
of service wunder the Central Government’ for purposes of
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conputing qualifying service because such additional service
can only be the service rendered prior to the date of issue
of the CGovernnment order. By doing so the Governnent order
will not become an order having retrospective effect. It
still continues to be prospective in operation. Woever has
rendered service during any past period would be entitled to
claimthe additional financial benefit of that service if he
is alive on 29.8.1984 under the Governnment order but wth
effect from 29.8.1984.

In the result we hold that paragraph 7 of the Governnent
order cannot be used against persons in the position of the
petitioner to deny themthe benefit of the past service for
pur poses of conputing the pension

We, therefore, direct the respondents to revise the
pension payable to the petitioner in accordance with the
Governnment order by giving himthe benefit of the service
rendered by himin the Central CGovernment while computing
his qualifying service for pension. W, however, nake it
clear that the petitioner is entitled to recover the differ-
ence between the pension which heis entitled to get in
accordance with the Governnent order and the pension which
is already disbursed to himwith effect from 29.8.1984,
i.e., the date of the Governnent order only and he is not
entitled to get any relief in respect of the period prior to
August 29, 1984.

The writ petition is accordingly allowed. No costs.
Petition all owed.

HL.C
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