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ACT:
Cvil Procedure-Jurisdiction of Court-Railway headquarters
at a place within the jurisdiction of Court-Railway owned by
the Governnment "if a business"-Code of Civil. Procedure,

1908 (V of 1908), ss. 20, 115-Constitution of India, Arts.
19 (6), 298.

HEADNOTE

The plaintiff respondent instituted a suit in the court of
the Additional Subordinate Judge, (Gauhati, agai nst the Union
of India and the Northern Frontier Railway represented by
the GCeneral Manager, having its. headquarters  at Pandu

Pandu is within the jurisdiction of the Subordinate judge.
The claimwas for the recovery of a sumof Rs. 8,250/- _on
account of nondelivery of the goods which had been consigned
to the plaintiffs firms, The consignnent was booked from
Kal yanganj station of defendant No. 2 fair carriage to
Kanki, a station of the sanme defendant. |t was-alleged in
the plaint that the cause of action arose at Pandu wthin
the jurisdiction of the Court, where the defendant railway
had its principal place of business by virtue of its
headquarters being at Pandu. The suit was resisted by the
def endants on the ground that the court bad no jurisdiction
to entertain the suit.

Relying on the decision of the Assam Hi gh Court in . P. C.
Bi swas v. Union of India, A 1. R 1956 Assam 85, the 'court
of first instance held that the principal place from which
the railway admnistration in a particular area is carried
on is the principal place of business for the purpose of
jurisdiction under s. 20 of the Code of Civil Procedure,
1908, and decided the issue in favour of the plaintiff. The
revision petition filed by the appellants was rejected by
the Hi gh Court. The present appeal was filed with specia

| eave granted by this Court.

It was contended in the appeal by the appellants that the
running of the railway by the Union of India could not be
said to anpbunt to carrying on of business and that therefore
the fact that the headquarters of Northern Frontier Railway
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Adm ni stration was at Pandu within the jurisdiction of the
625
Court at Gauhati did not give the Court jurisdiction under
S. 20 of the Code of Civil Procedure.
Held that Arts. 19 (6) and 298 of the Constitution clearly
indicate that the State can carry on business and can even
exclude citizens conpletely or partially from carrying on
t hat busi ness.
The running of railways which is a business when carried on
by private conpanies or individuals does not cease to be a
busi ness when they are run by the Government. It is the
nature of the activity which determ nes the character of an
activity. The fact as to who runs it and with what notive
cannot affect it. "Profit element’ is not a necessary
ingredient of carrying on. of business, though wusually
busi ness is carried on for profit.
The fact that the Government runs the railways for providing
cheap transport for the people and goods and for strategic
reasons Wwll ~not convert what anounts to <carrying on of
busi ness into an activity of the State as a soverei gn body.
The Union_ of  India carries on the business of running
railways and can be sued inthe court of the Subordinate
judge of Gauhati wi thin whose territorial jurisdiction the
headquarters of one of the railways run by the Union is
si tuat ed.
Case Law revi ewed.
State of Bombay v. Hospital Mazdoor Sabha [1960] 2 S.CR
866, The Corporation of the Cty of Nagpur v. Ito Enpl oyees,
[1960] 2 S. C R 942 and Satya Narain v. District Engineer
P. W D, A I|I. R 1962 S. C 1161

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON:.Civil Appeal No. 717 of 1961
Appeal by special l|eave fromthe judgment and order dated
April 10, 1961 of the Assam High Court in Cvil Revi'sion No.
10 of 1961.

D. R Prem P. D Mnon for R.-N Sachthey, for the
appel | ant s.

The respondent did not appear
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1963. May 7. The judgnent of the Court was delivered by
RAGHUBAR DAYAL J. -This appeal, by special leave, is
directed against the order of the H gh  Court  of ~Assam
rejecting the revision application, under s. 115 of the Code

of CGvil Procedure, hereinafter called the Code, of the
appel | ants agai nst the order of the Additional - Subordinate,
Judge, Gauhati, in a noney suit to the effect that he had

jurisdiction to try the suit.

The contention of the appellants is that this view of the
Subordi nate judge, confirned by the Hi gh Court, is wong.

To appreciate the contention for the appellants, the facts
of the case may be stated. The suit was instituted by the
plaintiff -respondent against the Union of India and the
Nor t hern Frontier Railway represented by the CGener a
Manager, having its headquarters at Pandu. It related to a
claim for recovery of a sumof Rs. 8,250/- on account of
nondel i very of the goods which had been consigned to the
plaintiff’s firmrun tinder the nane and style of Ms. Ladu
Lal Jain. The consignnment consisted of 134 bags of rice and
was booked from Kal yanganj station of defendant No. 2 for
carriage to Kanki station of the sane defendant on April 13,
1958. The goods consigned were no, delivered to the
plaintiff and hence the suit, after serving a notice under
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s. 77 of the Indian Railways Act on the defendant railway

and al so serving a notice tinder s. 80 of the Code. It was
alleged in the plaint that the cause of action arose at
Pandu within the jurisdiction of the Court at Gauhati, the

pl ace where notice under s. 80 of the Code was duly served
upon the defendant railway and that the suit was filed in
the Court wthin the jurisdiction of which the defendant
rail way had
627

its principal place of business by virtue of its held-
gquarters being at Pandu. The two defendants filed a joint
witten statenent.
Kal yanganj is in Wst Bengal and Kanki is in the State of
Bi har. Gauhati is in the State of Assam It was contended
inter alia that Gauhati = Court had no territoria
jurisdiction to try the suit as neither of the aforesaid
railway stations was within its jurisdiction and that the
consi gnnent never travelled within any part of the State of
Assam and therefore the cause of action could not arise
within the jurisdiction of any Court in AssamlIt was further
contended  that nere service ~of notice, whhich was not
adnmi tted, on the defendants at a place wi t hin t he
jurisdiction of the  Court, <could not vest territoria
jurisdiction on it and that defendant No. 1, the Union of
India, had no principal place of business at Pandu or any
other place within the jurisdiction of the Court, its head-
quarters office being at New Del hi. It was al so stated that
defendant No. 2 is owned and nanaged by defendant No. 1,
that the office of defendant No. 2 at Pandu was al so owned
and controlled by defendant No. 1 and that the office at
Pandu was a branch office of the Union of India which was
controll ed by defendant No. | from New Del hi.
Relying on the case reported as P.C. Biswas v. Union of
India (1), the Trial Court decided the prelinminary ' issue
about jurisdiction against the defendants holding that the
principal place fromwhich the railway adnm nistrator- in a
particular area is carried onis the principal place of
busi ness for the purpose of s. 20 of the (ode. The single
judge of the High Court rejected the revision also on the
basi s of the sane decision of his Court.
The territorial jurisdiction of a Court is in general
determned by the provisions of s. 20 of ~the Code which
reads :

"Subject to the limtations aforesaid, ever

sui t
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shal | be instituted in a Court wthin the
local limts of whose jurisdiction -

(a) the defendant, or each of the defendants
where there are nore than one, at the tine of
the comencenent of the suit, actually and
voluntarily resides, or carries on business,
or personally works for gain or

(b) any of the defendants, where there -are
nore than one, at the tine of the conmencenent
of t he suit, actually and voluntarily
resi des, . or carries on busi ness, or
personally works for gain, provided that in
such case either the |eave of the Court

is given, or the defendants who do not reside,
or carry on business, or personally work for
gai n, as af oresaid, acquiesce in such
institution ; or

(c) the cause of action, wholly or in part,
ari ses.
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Expl anation | : Were a person has a pernanent
dwelling at one place and also tenporary
resi dence at another place, he shall be deened
to reside at both places in respect of any
cause of action arising at the place where he
hag such temporary residence
Expl anation 11 : A corporation shall be deened
to carry on business at its sole or principa
office in India or in respect of any cause of
action arising at any place where it has also
a subordinate office, at such place."
The principle behind the provisions of clauses (a) and (b) of
s. 20 is that the suit beinstituted at a place
629
where the defendant be able to defend the suit w thout undue
troubl e.
The expression 'voluntarily resides or personally works for
gain’ cannot be appropriately applied to the case of the
Gover nnent'. The Governnent can however carry on business.
The nere fact that the expression "carries on business’ is
used al ong with the other expressions, does not nmean that it
would apply only to such persons to whom the other two
expires ions regarding residence or of personally working
for gain would apply.
The sol e contention raised for the appellants in this Court
is that the running of railways by the Union of |ndia cannot
be said to anount to its carrying on - business and that
therefore the fact that the headquarters of the Northern
Frontier Railway Adnministration is at Pandu wthin the
jurisdiction of the Court at Gauhati does not give the Court
jurisdiction under s. 20 of the Code.
The contention is based on the reasoning t hat any
undertaki ng run by the Government, even if it ampunts to the
carrying on of a business when run-by a private individual
woul d not be the carrying on of business by the Governnent
if there was no elenent of profit making init. Thereis no
allegation in the witten statement that the Government s
not running railways for profit. = No issue was framed / about
it. The Court bel ow recorded no decision on the point. It
cannot be presuned that the Government is —not naking a
profit fromits running the railways in the country or _is
not running it with a profit notive.
The fact that the Governnment runs the railways for providing
quick and cheap transport for people and goods and for
strategic reasons wll not convert what ~ampbunts to the
carrying on of a business into an activity of the State as a
sover ei gn body.
630
Article 298 of the Constitution provides that the executive
power of the Union and of each State shall extend to the
carrying on of any trade or business and cl. (6) of Art. 19
provides that nothing in sub-cl. s. (g) of cl. (1) of that
Article shall prevent the State from naking any | aw relating
to the carrying on by the State or by a corporation owned-
or controlled by the State, of any trade, business, industry
or service, whether to the exclusion, conplete or partial
of citizens or otherwi se. These provisions clearly indicate
that the State can carry on business and can even exclude
citizens conpletely or partially from carrying on that

busi ness. Runni ng of railways is a business. that is not
deni ed. Private conpanies and individuals carried on the
busi ness of running railways, prior to the State taking them
over. The only question then is whether the running of

rail ways ,ceases to be a business when they are run by
CGovernment. There appears to be no good reason to hold that
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it is so. It is the nature of the activity which defines
its character. Running of railways is such an activity
which comes within the expression 'business’. The fact as

to who runs it and with what notive cannot affect it.
This Court bad occasions to detenmine the nature of certain
activities of Governnent. The rationale of those cases is a
good guide for determning the point before us. 1In State of
Bonbay v. The Hospital Mdzdoor Sabha(l)’ the question was
whet her the relevant provisions of the Industrial Disputes
Act, 1947, applied to the group of hospitals run by the
State of Bonbay and whether they are ’industry’ within the
meani ng of that Act. The decision of the question depended
on the interpretation of the definition of ’industry’
prescribed -by s. 2 (j) of the Act. This section provides
that industry nmeans any business, trade, undertaking etc.,
of enpl oyers. In considering the question it becane
necessary to enquire whether that activity, i.e., the
runni ng of the

(1) [1961] 2S. C.-R 866.
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hospital s, woul'd be an undertaking if it is carried on by a
private citizen or a group of private citizens. It was
field that if a hospital is run by private citizens for
profit, it would be an undertaking very much like the trade
or business in their conventional sense. It was observed at
p. 878 :
"Thus the character of ‘the activity involved
in running a hospital brings the institution
of the hospital within s. 2.(j). Does it nmake
any difference that the hospital is . run by the
Government-_in the interpretationof the word
undertaking ins. 2 (j) ? In our opinion, the
answer to this question nust be 'in t he
negative. It is the character of the activity
whi ch deci des the question as to whether the
activity in question attracts the provision of
s. 2(j); who conducts the activity and whet her
it is conducted for profit or not do not nake
a material difference "
To similar effect were the observations in The
Corporation of the Gty of Nagpur v. Its
enpl oyees where it was said
"If a service rendered by an individual or  a
private person would be an industry, it would
equally be an industry in the hands of a
corporation.”
It was earlier said at p. 960
"Mbonet ary consi derations for ‘service is,
therefore, not an essential characteristic of
industry in a nodern State."

"Barring t he regal functions of a
muni ci pality, if such other activities of it,
if undertaken by an individual, would be

i ndustry, then they would equally be industry
in the hands of a nunicipality,
(1) [1960] a S.C R 942, 962,
632
Lastly, in Satya Narain v. District Engineer, P.WD. (1),
the question for determination was whether plying notor
buses by the Governnment by way of comercial activity
ampunts to its running it on a public service. In
determ ning this question, this Court observed at p. 1163:
“I't is undoubtedly not easy to define what is
"Public service' and each activity has to be
considered by itself for deciding whether it
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is carried on as a public service or not.
Certain activities wil | undoubt edl y be
regarded as public services, as for instance,
those wundertaken in the exercise of t he
sover ei gn power of t he State or of
governmental functions. About these there can

be no doubt. Simlarly a pure busi ness
undertaking though run by the CGover nirent
cannot be classified as public service. But

where a particular activity concerns a public
utility a question may arise whether it falls
inthe first or the second category. The mere
fact that that activity may be useful to the
public would not necessarily render it public
servi ce. An activity however beneficial to
the people and however useful cannot, in our
opi nion, be reasonably regarded as public
service if it is of a type which may be
carried on by private individuals and is
carried on by government wth a distinct
profit nmotive. It nmay be that plying stage
carriage -buses even though for hire is an
activity wundertaken by the Government for
ensuring the people a cheap, regular and
reliable  nbde of transport . and is in that

sense beneficial to the public.- It does not,
however, cease to be a comercial activity if
it is . run with profit notive. I ndeed even

private operators-in order to attract custom
are also interested in providing the sane
facilities to the public as the  Governnent
undertaki ng provides. Since that is so, it-is

difficult
(1) A |, R 1962 B. C 1161
633

to see what difference there is between the
activity carried on by private individuals and
that carried on by Governnent. By reason of
the fact that a conmmercial undertaking is
owned and run by the State it does not ipso
facto beconme a "public service' ."
This case sinply held that conmercial activity carried on
with profit notive cannot be held to be ’'public service’
It does not hold that such activity carried on by Governnent
wi Il not be "business’ if conducted without profit notive.
We are of opinion that 'profit elenment’ is not a necessary
i ngredi ent of carrying on business, though usually business
is carried on for profit. It is to be presuned that the
Rai lways are run on a profit basis, though it nay be /that
occasionally they are run at a | oss.
The case reported as Director of Rationing & Distribution v.
The Corporation of Calcutta (1), relied on for the
appellants is really of no help to them It was in
connection wth the sovereign activities of the State  that
it was said that the State was not bound by any statute
unl ess the statute provided to that effect in express terns
or by necessary inplication. The contention that the
Government could not get the benefit of this law in
connection with its business activities was neither repelled
nor considered. It was held to have no foundation as there
was nothing on the record that the Food Departnent of the
CGovernment of West Bengal by undertaking rationing and
distribution of food on a rational basis had enbarked upon
any trade or Dbusiness and, in the absence of any such
indication, it appeared that the departnent was discharging
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the elenentary duty of a sovereign to ensure proper and
equitable distribution of available foodstuffs with a view
to mai ntai ning peace and good government.

(1) [21961] |I. & C. A? 158,
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In view of what we have said above, we hold that the, Union
of India carries on the business of running railways and can
be sued in the Court of the Subordinate Judge of Gauhati
within whose territorial jurisdiction the headquarters of
one of the railways run by the Union is situated. W accor-
dingly disnmss the appeal with costs.

Appeal dism ssed.




