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ACT:

CGeneral Causes Act (X of 1897), s. 6(c)(d)(e)-Repeal of
| aw= Repeal and sinultaneous enactnent-Tenporary Law runni ng
out by efflux of time-Such |aw repeal ed before running out,
Ef fect of East Punjab Refugees (Registration of Land C ai ns)
Ordinance VIl of 1948, s. 7- Ofence conmtted under
existing | aw Prosecution started after repeal - Validity-East
Punjab Refugees (Registration of Land Cains) Act, 1948
(Punjab Act XLI of 1948), s. 11 ’'Anything done’, Meaning
of .
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HEADNOTE:

The provisions of a. 6(c) (d) and (e) of the General C auses
Act, 1897 (same as s. 4 of the Punjab CGeneral C auses Act,
1898) relating to the consequences of the repeal of a |aw
are applicable not only when an Act Regulation is repealed
sinmpliciter but also to a case of repeal and sinultaneous
enactnment re-enacting all the provisions of the repealed
I aw.

On the repeal of a law the consequences nentioned in a.
6(c)(d) and (e) of the Act followunless a different or
contrary intention appears fromthe repealing statute.

For ascertaining the above contrary intention one has to
| ook to the provisions of the new enactnent in order to see
whether the rights and liabilities under the repealed |aw
have been put an-end to by the now enactnent. It is an
erroneous and incorrect approach to enquire if the new
enactment / has by its provisions positively kept alive the
rights and liabilities under the repealed |law. The absence
of a saving clause in the new enactnent preserving the
rights and liabilities under the repealed law is neither
mat eri al nor decisive on the question.

Section 6 of the General Causes Act, 1897, has no
application to a tenporary |aw which automatically expires
by efflux of tine but the section would apply if the
tenmporary law is repeal ed before it so expires. The Punjab
Ordinance VII of '« 1948 was a tenporary |law ‘and the same
havi ng been repeal ed before it expired by efflux of tine a
prosecution for an offence commtted under s. 7 of the
Ordinance prior to its repeal could be validly started even
after the repeal

The term "anything done’.’ occurring in s. 11 of the ' Punjab
Act XI|I of 1948 does not nean any act done by a person in
contravention of the provisions of the East Punjab Refugees
(Registration of Land Cainms) Odinance VII of 1948. The
term "anything clone" refers to official acts done’ in the
exerci se of the powers conferred by or under the O'dinance.
Danmal Parshot andas v. Baburam ((1935) |I.L.R 58 All. 495),
di stingui shed.
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JUDGVENT:

CRI M NAL APPELLATE JURI SDICTI ON: Crim nal Appeal No. 61 of
1953.

Appeal under article 134(1)(c) of the Constitution of ~ India
from the Judgnment and Order dated the 7th August, 1952, of
the H gh Court of Judicature for the State of Punjab at
Sima in Cimnal Revision No. 78 of 1952 arising out of the
case reported by the District Magistrate, Jullundur, wth
his No. 301-MD. Reader dated the 9th January, 1952, for
revision of the Oder dated the 20th July, 1951,  of
Magi strate 1st C ass.

S. M Sikri, Advocate-General for the State O Punjab (Porus

A. Mehta and P. G Gokhale, with him for the appel | ant .
N. S. Bindra for the respondent.

1954. Cctober 20. The Judgnent of the Court was delivered
by

MUKHERJEA J.-This appeal, which has cone before us, on a
certificate granted by the High Court of the State of Punjab
at Sima, under article 134 (1)(c) of the Constitution

rai ses a short point of law. On the 3rd of March, 1948, an
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Ordi nance (being Odinance No. VIl of 1948) was pronul gated
by the Governor of East Punjab, under section 88 of the
CGovernment of India Act, 1935, nmking provisions for the
regi stration of land clainms of the East Punjab refugees. On
the 17th March, 1948, the respondent, Mohar Singh, who pur-
ports to be a refugee from West Pakistan, filed a claim in
accordance with the provisions of this Odinance, stating
therein, that he had |ands neasuring 104 kanals situated
within the district of Manwali in Wst Punjab. On the 1st
of April, 1948, this Odinance was repeal ed and Act Xl | of
1948 (hereinafter called 'the Act’) was passed by the East
Punjab Legislature re-enacting all the provisions of the
repealed Ordinance. The claimfiled by the respondent was
i nvestigated in due course and it was found, after enquiry,
that the statenment nade by himwas absolutely fal se and that
as a matter of fact there-was no |and belonging to him in
West Paki stan. Upon this, a prosecution was started agai nst
hi mon the 13th of My, 1950, under section 7 of the
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Act, which” nakes it an offence for any person to submt,
with regard to his claimunder the  Act, any information
which is false. The accused was tried by S. Jaspal Singh
Magi strate, First Cass, Jullandur, before whom he confessed
his quilt and pleaded for nmercy. The trying Magistrate by
his order dated 'the 20th of July, 1951, convicted the
respondent under section 7 of the Act and sentenced him to
i mprisonnent till the rising of the Court and a fine of Rs.
120, in default of which he was to suffer rigorous inprison-
ment for one nonth..

The District Magistrate of Jullundur considered the sentence
to be inadequate and referred the case to the H-gh Court at
Sim a under section 438 of the Criminal Procedure Code with
a recomendation that a deterrent sentence m ght be inposed
upon the accused. The matter first came up before a single
Judge of that Court and a prelimnary point was raised on
behalf of +the respondent that it was not wthin the
conpetence of the trying Magistrate to convict him at al
under the provisions of the ‘Act, as the offence was
conmitted -against the Ordinance before the Act “cane into
force and the prosecution was started long after the

Ordinance had come to an end. Having regard to the
di versity of judicial opinion on the point, the single Judge
referred the case for decision by a Division Bench. The

| ear ned Judges constituting the Division Bench accepted the
contention raised on behalf of the respondent, and by their
judgrment, dated the 7th of August, 1952, set aside the
conviction of the respondent and the sentence inposed upon
hi m under section 7 of the Act. It is against this judgnent
that the present appeal has been taken to this Court by the
State of Punjab.

It is not disputed that the respondent did submt, wth
regard to the claimfiled by himunder the provisions of the
Ordi nance, an information which was fal se and that such act
was punishable as an offence under section 7 of the
Or di nance. The O di nance however was repealed soon after
the filing of the claimand was substituted by the Act which
i ncorporated all the provisions of the Ordinance. The High
Court in deciding the case in favour of the respondent
proceeded on the
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ground that as Act Xl of 1948 was not in existence at the
date when the claimwas filed by the respondent, he could
not possibly be convicted of an offence under a |aw which
was not in force at the tine of the conmmission of the
of f ence. The State Governnment attenpted to neet this
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argunent by invoking the provisions of section 6 of the
General C auses Act which is in the same ternms as section 4
of the Punjab General C auses Act. Section 6 of- the
General C auses Act |ays down the effect of the repeal of an
enactment. The section runs thus

"6. Were this Act or any Central Act or regulation nmade
after the commencenent of this Act, repeals any enactnent
hitherto made or hereafter to be made, then, wunless a
different intention appears, the repeal shall not-

(c)affect any right, privilege, obligation or Iliability
acquired, accrued or incurred under any enactnent SO
repeal ed ; or

(d)affect any penalty, forfeiture or punishnent incurred in
respect of any offence conmitted agai nst any enactnent so
repeal ed; or

(e)affect any investigation, legal proceeding -or remedy in
respect of any such right, privilege, obligation, liability,
penal ty, forfeiture or punishnment as aforesaid. "

On the strength of this provision in the General C auses Act
it was contended on behalf of the State that the repeal of
the Odinance could not in any way affect the liability
already incurred by the respondent, in respect of an
of fence, conmtted against the provisions of the O dinance
and any penalty or puni shnent consequent  thereon

The Ilearned Judges of the H gh Court  negatived this
contention by holding that section 6 of the General C auses
Act could be attracted only when an-Act or - regulation is
repealed sinpliciter but not when, as in the present case,
the repeal is followed by re-enactment. The Repealing Act,
it is pointed out, reproduces the provisions of the
Ordinance in their entirety, but it
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nowhere provides that offences committed, when the O di nance
was in force, could be punished after its repeal. The

| anguage of section 11 of the Act, which contains its saving
provisions, does not, it is said, indicate that a crimna
liability incurred when the Ordinance was in force would
continue after it came to an end. It is the propriety of
this view that has been chall enged before us in this appeal
It is not disputed that in the present case the prose
caution was started against the respondent under section 7
of the Act and not under the correspondi ng provision of ~the
Ordinance. The offence was commtted at a tinme when the Act
was not in force and obviously no nman coul d be prosecuted or
puni shed under a | aw which came into existence subsequent to
the conmission of the offence. But this by itself  'M ght
not raise any serious difficulty, for the Court would have
anple authority to alter the conviction of ‘the accused,
under the Act, to one under the Ordinance which contained
the identical provision, provided he could be prosecuted and
puni shed under the Ordinance after it was repeal ed, -and this
is the material point that requires consideration in this
case.

Under the law of England, as it stood prior to the
Interpretation Act of 1889, the effect of repealing a
statute was said to be to obliterate it as conpletely from
the records of Parliament as if it had never been passed,
except for the purpose of those actions, which wer e
conmenced, prosecuted and concluded while it was an existing
law(1l). A repeal therefore without any saving clause would
destroy any proceedi ng whether not yet begun or whether
pending at the tine of the enactnent of the Repealing Act
and not already prosecuted to a final judgnent so as to
create a vested right(1). To obviate such results a
practice came, into existence in England to insert a saving
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clause in the repealing statute with a view to preserve
rights and liabilities already accrued or incurred under the
repeal ed enact ment . Later on, to dispense wth the
necessity of having to insert a saving clause on each
occasi on,

(1) Vide Craies on Statute Law, 5th edn, page 323.

(2) Vide Crawford on Statutory Construction, page 599-600.

[
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section 38(2) was inserted in the Interpretation Act of 1889
whi ch provides that a repeal, unless the contrary intention
appears, does not affect the previous operation of the
repeal ed enactnent or anything duly done or suffered under
it and any investigation, |legal proceeding or remedy may be
instituted, continued or enforced in respect of any right,
l[iability and penalty under the repealed Act as if the
Repeal i ng Act had not been passed. Section 6 of the Genera
Cl auses” Act, as iswell known, is on the same |lines as
section 38(2) of the Interpretation Act of Engl and.

Under section 30 of the  General C auses Act, whi ch
corresponds to section 27 of the Punjab Act, the provisions
of the Act are applicable to Ordinances as well. O course,
the consequences ||aid down in section 6 of the Act wll
apply only when a statute or regulation having the force of
a statute is actually repealed. 1t has no application when
a statute, which is of a tenporary nature, autonmatically
expires by efflux of time. The Ordinance in the present
case was undoubtedly 'a tenporary statute but it is adnmitted
that the period during which it was to continue had not

expired when the Repealing Act was passed. The repea
therefore was an effective one which would nornmally attract
the operation of section 6 of the General C auses Act. The

controversy thus narrows down to the short point as to
whether the fact of the repeal of the Odinance ' being
foll owed by reenact nent woul d nmake the provision of section
6 of the General Causes Act inapplicable to the  present
case.

The High Court, in support of the viewthat it took, placed
great reliance upon certain observations of Sulaiman C. J. in
Danmal Parshotandas v. Baburam(1l). - The question raised in
that case was whether a suit by an unregistered firm agai nst
athird party, after comng into force of section 69 of the
Partnership Act, would be barred by that section in spite of
the saving clause contained in section 74(b) of the Act.
The Chief Justice felt sone doubts on the point and was
inclined to hold ,that section 74(b) would operate to save
the suit although the right sought to be enforced by it had

(1) (21935) |I.L.R 58 All. 495.
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accrued prior to the comrencenent of the Act; but eventually
he agreed with his coll eague and held that section 69 woul d
bar the suit. Wile discussing the provision of 'section
74(2) of the Partnership Act, in course of his judgnment, the
| earned Chief Justice referred by way of analogy to section
6(e) of the General O auses Act and observed as foll ows at
page 504:

It seens that section 6(e) would apply to those cases only
where a previous |aw has been sinply repealed and there is
no fresh legislation to take its place. Were an old |aw
has been nerely repeal ed, then the repeal would not affect
any previous right acquired nor would it even affect a suit
instituted subsequently in respect of a right, previously so
acqui red. But where there is a newlaw which not only
repeals the old law, but is substituted in place of the old
law, section 6(e) of the General Causes Act is not
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appl i cabl e, and we would have to fall back on the provisions
of the new Act itself.
These observations could not undoubtedly rank higher than

nere obiter dictumfor they were not at all necessary for
purposes of the case, though undoubtedly they are entitled
to great respect. 1In agreenment with this dictumof Sulaiman

C.J. the Hgh Court of Punjab, in its judgment in the
present case, has observed that where there is a sinmple
repeal and the Legislature has either not given its thought
to the matter of prosecuting old offenders, or a provision
dealing with that question has been inadvertently omtted,

section 6 of the General C auses Act will undoubtedly be
attracted. But no such inadvertence can be presunmed where
there has been a fresh legislation on the subject and if the
new Act does not deal with the matter, it may be presuned
that the Legislature did not deemit fit to keep alive the
liability incurred under the old Act. In our opinion the
approach of the H gh Court to the question is not quite
correct. Whenever there is a repeal of an enactnent, the
consequences |laid down in section 6 of the General C auses
Act will - follow unless, as the section itself says, a
different intention appears. I'n the case of a sinple repea

there is scarcely any roomfor expression of a contrary
opi ni on. But when the

900

repeal is followed by fresh | egislationon the sane subject
we woul d undoubtedly have to | ook tothe provisions of the
new Act, but only for the purpose of deternmining whether
they indicate a different intention. The line of enquiry
woul d be, not whether the new Act expressly keeps alive old
rights and liabilities but whether it manifests an intention
to destroy them W cannot therefore subscribe to the broad
proposition that section 6 of the General Causes' Act is
rul ed out when there is repeal of an enactnent followed by a
fresh legislation. Section 6 would be applicable in' such
cases al so unless the new | egislation manifests an intention
incompatible wth or contrary to the provisions' of the
section. Such inconpatibility would have to be ascertained
from a consideration of all the relevant provisions of the
new | aw and the nmere absence of a saving clause is by itself
not material. It is in the light of these principles that
we now proceed to exam ne the facts of the present case.

The offence conmmtted by the respondent consisted in filing
a false claim The claimwas filed in accordance with the
provi sion of section 4 of the Ordinance and under section 7
of the Ordinance, any false information in regard to a claim
was a puni shabl e of fence. The High Court is certainly right
in holding that section 11 of the Act does not make the
claimfiled under the Ordinance a claimunder the Act so as
to attract the operation of section 7. Section 11 of the Act
isinthe followi ng terns:

" The East Punjab Refugees (Registration of Land d ains)
Ordinance No. VII of 1948 is hereby repeal ed and any rul es
made, notifications issued, anything done, any action taken
in exercise of the powers conferred by or under the said
Ordi nance shall be deened to have been nade, issued, done or
taken in exercise of the powers conferred by, or under this
Act as if this Act had cone into force on 3rd day of March
1948. "

We agree with the High Court that the expression "anything
done" occurring in the section does not nean or include an
act done by a person in contravention of the provisions of
the Ordinance. What the section contenplates and keeps
alive are rules, notifications or

901
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other official acts done in exercise of the powers conferred
by or under the Odi nance and these powers are nentioned in
several sections of the Act. But although the |odging of
the claimdoes not cone within the purview of section 11 of
the Act, we are of opinion that the proviso to section 4 of
the Act clearly shows that a claimfiled under the O di nance

would be treated as one filed under the Act with all the
consequences attached thereto. Section 4 of the Act
provides for the registration of |and clains. The first
subsection lays down howthe claimis to be filed. The

proviso attached to it then says that "a refugee who has
previously submtted a clai munder Ordinance VI1 of 1948 to
any other authority conpetent to register such claim shal

not submt another claim.in respect of the sane land to the
Regi stering Oficer. " Such claimwould be reckoned and
registered as a claimunder the Act and once it is so
treated the incidents and corollaries attached to the filing
of a claim as laid down in the Act, nust necessarily
fol | ow The “truth or falsity of the claim has to be
i nvestigated in the usual way and if it is found that the,
i nformation given by the claimant is false, he can certainly
be punished in the manner |aid down in sections 7 and 8 of

the Act. If we are to hold that the penal provisions
contained in the Act' cannot be attracted in case of a claim
filed under the Ordinance, the results w/ll be anonal ous and

even if on the strength of a false claim a refugee has
succeeded in getting an allotnent “in his favour, such
all otment coul d not be cancell ed under section 8 of the Act.
We think that the provisions of sections 4,7 and 8 nake it
apparent that it was not the intention of the Legislature
that the rights and liabilities in respect of clains filed
under the Ordinance shall be extinguished on the passing of
the Act, and this is sufficient for holding that the present
case would attract the operation of section 6 of the Cenera
Clauses Act. It may be pointed out that section 1 1 of the
Act is sonewhat clunsily worded and it does not nake use of
expressions which are generally used in saving clauses
appended to repealing statutes; but as has been said / above
the point for our
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consideration is whether the Act evinces an intention which
is inconsistent wth the continuance of rights and

liabilities accrued or incurred under the Ordinance and in
our opinion this question has, to be answered in the
negati ve.

The Advocate-CGeneral of Punjab has drawn our attention to
certain American authorities which hold that in case of
si mul t aneous repeal and re-enactnent, the re-enactnment is to
be considered as reaffirmation of the old law and the
provisions of the repealed Act which are thus re-enacted
continue in force uninterruptedly. It appears that judicia
opinion in America on this point is not quite uniformand we
do not consider it necessary to express any opinion upon it.
The provisions of section 6 of the General C auses Act wll,
in our opinion, apply to a case of repeal even if there is
si mul taneous enactnent unless a contrary intention can be
gathered from the new enactnment. The result is that the
appeal is allowed and the judgment of the High Court set
asi de. The Advocate-CGeneral does not press for enhancenent
of sentence passed on the respondent. Consequently it is
unnecessary for the High Court to hear the reference nade to
it by the District Mgistrate, Jullundur any further. The
sentence already passed upon the respondent by the trying
Magi strate shall stand and if the fine of Rs. 120 has not
already been, paid, it shall be paid now In default, the
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respondent shall suffer
Appeal al | owed.
903

ri gorous inprisonment for one nonth.




