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CASE NO.:
Appeal (civil) 5188 of 2001

PETI TI ONER
Ganga Retreat & Towers Ltd. & Anr.

RESPONDENT:
State of Rajasthan & Os.

DATE OF JUDGVENT: 19/12/2003

BENCH
R C. Lahoti & Ashok Bhan

JUDGVENT:
JUDGMENT

Wth
CA No. 5189 and CA No. 5190 of 2001

BHAN, J.

Aggri eved by the judgnent and order of the Division Bench of
Raj ast han at Jaipur in setting side the order of the Single Judge, thereby,
di smissing the wit petition filed by the appellants, the present appeals have
been filed. Al the three appeals have been filed by the sane set of
appel | ants and agai nst the same judgnent. As three separate appeals were
filed by the respondents before the Division Bench against the order of the
Si ngl e Judge the appellants have filed three separate appeals. They are taken
up for disposal by a conmobn order

The State of Rajasthan (hereinafter referred to as "the Respondent No.
1") decided to dispose of by publicauction two prinme properties situated in
the heart of Jaipur City. One of (the properties was known as Dr. Helligs
Bungal ow, near Khasa Kothi State Hotel, M. Road, Jai pur and the ot her
was a plot of land situated near Khasa Kothi known as 'the site of Food Craft
Institute building on M1. Road, Jaipur. In-the present case we are
concerned with the first property only. Respondent No. 1 issued
advertisenent for auction of Dr. Helligs Bungal ow, which was scheduled to
be held, according to the auction notification on 21.12.1994. 1In the
advertisenent the property was described as free hold, ceiling free, vacant,
crest jewel property known as Dr. Helligs Bungal ow (10,400 sq. yards). . The
permtted use of the property was shown as hotel/comercial conpl ex/ hote
cum comerci al conplex. The ternms and conditions for the auction were
al so provided in the advertisenent. Condition Nos. 7,8,9,10,12 and 13 relate
to the controversies involved in this litigation and are reproduced hereunder

"7. Land measuring 1,400 sg. ntr. shall be
auctioned with the condition that the successfu

bi dder shall have to surrender a strip of |and
neasuring 6.2 sq. ntr. for the road

wi deni ng/ par ki ng of comrercial vehicle free of
charges. He will be given the benefit in ternms of
FAR, which is calculated on the basis of origina
pl ot si ze.

8. Q her paraneters of this plot size have been
approved by JDA and are given as under

Cover age 62.5% F. AR
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FAR 2.0

No of fl oors B+ G+ 4

Maxi mum per mi ssi bl e 16.76 Mrs.
Hei ght
Par ki ng provi sion | PCU per 200 sqg. ntr. of

built up area
Set backs

Front towards 15 ntrs. Station Front
t owar ds roads.

Front towards 15 mrs. Crcuit House
7.5 ntr. Atal Ban (After

| eaving 6.2 Mrs. for

future road w deni ng/

par ki ng commerci a

vehi cl e.

Rear 6 Mrs. as i'ndicated in

the pl an.

9. The construction work on the plot should be

conmmenced with in one year fromthe date of

handi ng over of possession of the |and and the

buil ding. Building construction should be done
within 3 years. |If the party wants further extension
beyond three years that shall be given against the
penalty of Rs. 20,000/- (Rupees twenty thousand)

p.m but in no case the period shall be extended

nore than 2 years.

10. After the full anpbunt due against the plot as
deposited by the purchaser the Patta of the plot
will be issued in favour of the purchaser which

woul d enable himto start construction on the plot
in accordance to the approved plan and under
architectural control as per specifications given by

JDA.

12. The | and shall be used for construction of
Hot el / Conmrer ci al Conpl ex/ Hot el cum

commercial conplex only. |If he uses this property

for other than this purpose, he would have to seek
prior permssion fromthe Governnent of

Raj ast han agai nst paynent of charges as the
CGovernment may fix thereof.

13. The purchaser shall have to strictly abide by
the paraneters and set backs as laid down in
condition No. 8  Any violation of these terns and
conditions shall lead to the forfeiture of his right
on this property and hence the property shall stand
reverted to the Governnment w thout paynent of

any conpensation for the |and and the buil ding

t her eupon. "

Ms Ganga Retreat and Towers Ltd., a conpany registered under the
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I ndi an Conpani es Act, 1956 (fornmerly known as Ms Lok Hotels and

Resorts Limted), the appellants herein were declared as the successfu

bi dder in the auction held. The appellants’ bid of Rs. 19, 56, 76, 000/ - being
the hi ghest was accepted and the property was knocked down in their favour
The successful bidder, as per termMNo. 5 was required to pay the sale

consi deration, as per the foll owi ng schedul e: -

") 10% of the final bid on the spot in cash or
t hrough Demand Draft in favour of Director

of Estate, Rajsthan, Jaipur (the amount of

Rs. 20.00 | acs deposited as earnest nobney

shall be allowed to be adjusted against this
deposit of 109%.

i) 15% anobunt of the final bid will have to be
deposited within 15 days fromthe date of
acceptance, letter sent to the successfu

bi dder by the CGovernment of Rajathan.

i) 75% anmount of the final bid will have to be
deposi ted by successful bidder w thin 60

days of the notice for deposition of the ful

and final ambunt of the bid amount which

the party shall be inforned by the

CGover nrent of Raj ast han.

Failure to deposit /it the aforesaid anmount at any
state, i.e., (1), (ii) and (iii) above will result in
forfeiture of the anount already deposited by the
successful bidder and hence cancel lation of the

bid. "

The paynment was not nmade as per schedul e gi ven above. The entire
sal e consideration anounting to Rs. 19, 56, 76, 000/ - was paid on 16.5.1995.
As there was a delay in naking the paynment as per schedul e the appellants

accepted their liability to pay interest for the delayed payment. A sum of Rs.

30,01, 273/- towards interest for delayed paynment was made. Last install nent
of Rs. 83,562.72 P. towards the anpbunt of interest was paid by demand draft
dated 21.08.1995. Total anount paid was Rs. 19,86, 77,273/-. ~The cost and
expenses for registration of patta, stanp duty and all other incidenta
expenses were also to be borne by the purchaser. Sale deed could not be
executed in favour of the appellants as the appellants did not furnish the
stanp papers. After repeated letters including the |etter dated 21.05.1996
the appellants subnmitted the requisite stanp duty and regi stration charges
amounting to Rs. 1,19, 25,720/- for execution of the sal e deed on 18.12.1996.
Thereafter, the sale deed was executed and regi stered on 7.01.1997 and

i medi ately thereafter possession was delivered to the appellants. ~ Term of
the auction notice that Floor Area Ratio (for short "FAR') would be 2.00
was al so repeated in the sal e deed.

The appel l ants thereafter applied for sanction of plans for putting up
construction on the property and the Planning Cell “of the Jai pur Minicipa
Corporation (for short "the JMC') demanded a deposit of Rs. 1,48,79, 887/-
towards map approval charges. These charges were deposited under protest

by the appellants. According to the appellants the JMC had not franmed any
Rules in this regard and that the charges were exorbitant and without
authority of law. The appellants al so handed over 6.2 neters width of strip
land to the JMC of old Dr. Helligs bungal ow as per their letter dated
2.5.1997 (Annexure 1V).

On 11.4.1997, the Additional Director and Conpetent authority under

the Urban Land Ceiling and Regul ation Act, 1976 (for short "the Ceiling

Act") issued a notice to the appellants under Section 38 of the Ceiling Act,
all eging that the appellants were holding land in excess of ceiling limts and
had not filed the return as required under Section 6 (1) read with Section 15
of the Act. The appellants replied to the aforesaid notice on 17.4.1997
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poi nting out that the Respondent No. 1 had sold the property as free from
ceiling limt and therefore, there was no need to file a return. As the
expl anati on was not accepted by the conpetent authority, the appellants
applied for exenption under Section 20 of the Act. The appellants also
submitted the return in the prescribed formwith a covering letter dated
19.4.1997. On 3.5.1997 the Conpetent Authority issued a notice under

Section 8(3) of the Ceiling Act enclosing a draft statenment as to vacant | and.
Si nmul t aneously, application filed under Section 20 of the Act for exenption
was processed. On 11.8.1997, the conpetent authority granted exenption to
the appellants on certain conditions. It was stipulated that the exenption
was being granted subject to the terms and conditions stated in the
conveyance deed dated 7.1.1997 and that it could be used only for the

pur poses set out in the conveyance deed. It was also stipulated that for any
construction on the land, plans will have to be submtted for sanction to the
JMC and all the standards regardi ng construction shall be applicable as per
the nornms of the JMC.~ Another condition put was that the | and woul d not be
transferred or conveyed in any manner to any one w thout prior pernission

of the State Governnment except offering it as security to the financia
institutions for raising loan. As this clause has given rise to the controversy
on whi ch | engthy argunents have been addressed, the sane is reproduced
bel ow for reference

"5) That the sale, gift-or any transfer of the plot
will not be closed wi thout prior approval of the

State Governnent. /But nortgaging the property to
financial institution for taking |oan wthout parting
with the possession the State Governnment wll

have objection.”

On 24.6.1996 the Jai pur Devel opment Authority (for short "the JDA")
revised its bye-laws. The revised building Bye-laws cane into force w.e.f.
24.6.1996 in which paraneters in respect of comrercial hotels and
conmercial plots were anended. Vide Regulation No. 9.3.3 of the 1996
Regul ati ons the FAR was reduced to 1.75 instead of 2,00 as provided by the
Bye-1l aws of 1989.

Appel l ants submtted their building plans as per FAR 2.00. JMC on
22.2.1997 approved the building plans subject to FAR 1.75 only as per 1996
Bye-l aws as against FAR 2.0 permitted by the auction notice and the
conveyance deed. On 10.10.97, after getting the | and exenpted from
ceiling, the Conpany wote to the JMCto re-exanine the case and all ow
FAR 2.0 on the appellants’ re-submtting the plans for approval or in the
alternative to advise the General Adnministration Departnment-to refund the
proportionate anpunt consequent upon the reduction in the FAR

On 28.10.1997, the appellants wote a letter to the M'nister for Urban
Devel opnent, Government of Rajasthan, for intervening in the appellants’
favour in their dispute with the JMC which was not allow ng FAR 2.0 as
prom sed in the terns of auction and the sale deed. Appellants also wote a
letter to the Chief Mnister on 17.11.1997 for intervention in the matter and
for ordering the Secretary, U ban Devel opnent and Housing to clear the
plans with FAR 2.0 as a special case urgently. On 18.12.1997 again, a
comuni cati on was addressed by the appellants to the Chief Secretary
giving the follow ng three proposals:

"(A) to instruct Jai pur Nagar Nigamto allow
F.A 'R 2 as per Auction conditions. As FFAR 2
exi sted before the new Byel aws cane into force in
Septenber, 1996. Plus to pay interest at 18% p. a.
for delayed period to clear our plans as
conpensation. The del ayed period may be

cal cul ated fromthe day we deposited our plans for
approval to the day the plans are approved. W
have paid interest on account of delay from our

si de.
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(B) To refund the whol e amount with interest,
the registration cost, the naps approval charges,
the L.B. T. charges etc.

(O To refund proportionate charges on al
above for the reduced F.A R from2 to 1.75 i.e.
12.5% al | above charges."

It was also stated in this letter that if no response was received to the
proposals in witing within fifteen days, the appellants shall go to the court
of law for redressal of their grievances. On 22.10.1997 the Chief Secretary
wote to the Urban Devel opnent and Housi ng Departnment reconmendi ng
the case of the appellants for grant of FAR 2.0 instead of FAR 1.75 in
conpliance with the conditions of the auction. As no decision was taken
the appellants filed S.B-Civil Wit Petition No. 195/98 agai nst the State of
Raj ast han, Jai pur Devel oprment Authority, Jaipur Minicipal Corporation
amongst others, who were officers of the State Government, claimng the
following reliefs

"In the premi ses aforesaid the wit petition of the
petitioner may kindly be allowed with costs and by
an appropriate wit, order or direction, the Hon ble
Court may be pl eased to:

(a) decl are that on account of the reasons set out
herein and the order dated 9th Septenber,

1997 passed by the Muinicipal Corporation
referring to approve maps upto 2.0 FAR the
contract of sale of the property described in
this petition vide sale deed dated 7th Jan.

1997 stands frustrated or has becone

i mpossi bl e of performance or invalid

rendering the sal e deed dated 7th Jan., 1997

voi d.

(b) decl are that the Regul ations of 1996 were
not applicable to the petitioner and the sane
cannot be enforced agai nst the petitioner by

the Munici pal Corporation, Jaipur or JDA in
view of the sale deed dated 7th Jan., 1997.

(c) declare that the sale deed being a
government grant was not required to be

regi stered and no stanp duty was required to

be paid and consequently the petitioner is
entitled to the refund of the stanp duty and

the registration charges.

(d) direct the respondents jointly and severally
to pay to the petitioner a sumof Rs.5102.94

| akhs alongwith future interest @ 18.5% per

annum

Any ot her appropriate wit order or direction
whi ch may be considered just and proper in the
facts and circunstances of the case may kindly
al so be issued in favour of the Petitioners."

On issuance of notice the respondents put in appearance and fil ed

their replies. Apart fromcontesting on nerits, prelimnary objections were

rai sed regarding maintainability of the petition on the ground that

declaratory relief claimed could not be granted in the wit jurisdiction. It was
al so contended that the reliefs clained pertained to the concl uded contract

with regard to the sale of property culm nated by execution of the sale deed.
That the relief being claimed was based on breach of contract and the wit
petition was not the appropriate remedy for redressal of such grievances. No
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petition could be entertained for either specifically enforcing the contract
or/and for conpensation for breach of contract. That the highly disputed
guestions of fact were involved which could not be adjudi cated w thout
adduci ng evidence. Such disputed questions of fact could not be adjudicated
by the High Court in exercise of its extra-ordinary jurisdiction under Article
226 of the Constitution of India.

Learned Single Judge rejected the prelininary objections regarding

the maintainability of the petition and declared that the sale deed was
statutory in nature. It was a grant as well. The rights and the obligations as
incorporated in the sale deed were statutory in character as regards the rights
and obligation of the parties. No change could be effected thereafter on any
pretext whatsoever in regard to the reducing the FAR from2.0 to 1.75. In

the auction notice property was described as free hold and ceiling free. The
action of the State in not acting upon the assurance given amounted to a

fraud, which invalidatedthe sale. Consequently, the |earned Single Judge
decl ared that the auction sale held on 21.12.1994 and the consequent sale

deed dated 7.1.1997 were null and void having no | egal sanctity. The

contract was frustrated. All consequent actions taken by either of the parties
pursuant to the auction and the sal e deed were invalidated and the appellants
were declared entitled to be restituted to the original position as it existed
prior to the date of auction and execution of the sale deed. Consequently,

the respondents were directed to refund to the appellants, the paynents

recei ved by the respective respondents, pursuant to any termof the auction
dated 21.12.1994 which included the entire sale considerations as nentioned

in the sale deed dated 7.1.1997 along with all other payments nade to the
respondents by the appellants towards stanp duty, registration charges, |and
and building taxes etc. with interest @18% per annum cal cul ated fromthe

date of receipt of such anmount by the respective respondents till the date of
actual refund to the appellants. It was also directed that the JMC shal

refund all paynents nmade by the appellants towards buil ding nap approva
charges, additional constructed area charges, |icence fee, inspection charges,
etc. along with interest @18% per annumfromthe date of receipt of said
paynments by the appellants till the date of actual refund to the appellants. As
regards the damages cl aimed by the appellants for the inconplete

construction which by that tinme had been raised upto 9 stories (which was

held to be under conpulsion), it was directed that it woul d be advi sabl e that
the State of Rajasthan constitutes an expert Conmittee consisting of the

Chi ef Engi neer PWD and Director, Town Pl anni ng Department or any ot her

of fi cer having expertise to assess the value at the PW rates and val ue the
construction on the site and after such valuation nmade by the Conmttee, the
amount assessed be refunded to the appellants within forty five days of the
assessnent.

As directed by the | earned Single Judge, a Valuation Conmittee was
constituted by the State Government and the val ue of the construction as per
PWD rates was assessed at Rs. 9,97,51,003/-. Fromthis anount, 10% was
deducted by the Committee as contractor’'s profit, which was included in the
anal ysis of BSR rates. After deducting 10% amount, i.e., Rs. 99,75, 100/-
amount payable to the appellants representing the construction on the land
was wor ked out by the Conmittee at 8,97,75,903/-.

Aggri eved by the aforesaid order of the |earned Single Judge, appeals

were preferred before the Division Bench which were accepted. It was held
that the sale of |Iand by way of auction was neither statutory nor by way of
grant. Consequently, it was held that the rights and obligations incorporated
in the sale deed were not statutory in character. That it was a conpleted
contract in which highly disputed questions of fact were invol ved which

could not be adjudicated upon by the Hi gh Court in exercise of its wit
jurisdiction. It was left open to the appellants to seek their renmedy in the
Cvil Court, if so advised.

At the outset, we may state that Shri Shanti Bhushan, |earned senior
counsel appearing for the appellants fairly conceded that he woul d not be
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able to support the findings recorded by the Single Judge to the effect that
the rights and obligations incorporated in the sale deed were statutory in
character or that the sale of |and by Respondent No. 1 to the appellants were
by way of grant. He accepted the findings to the contrary recorded by the

Di vision Bench in this regard.

Before taking up the contentions raised on the nerits by the counse
for the parties we would like to briefly refer to the question regarding the
mai ntainability of the wit petition in contractual matters. Challenging the
finding recorded by the Division Bench regarding the maintainability of the
wit petition it was contended on behalf of the appellants that there is no
absolute bar to the maintainability of the wit petition in contractual matters.
Mai ntai nability or otherwise in contractual matters is but an aspect of the
exi stence of equally efficacious alternative remedy. The power to entertain
a wit petition under Article 226 even in contractual matters is plenary but
actual exercise of jurisdiction in a particular case would be di scretionary and
such discretion inturn is exercisable on sound judicial principles. This
Court in appropriate cases has entertained the wit petitions in contractua
matters and interfered to grant the relief deened fit keeping in viewthe
facts of the case. No cause can be adjudicated without reference to sone
facts and nmere enquiry into facts, as those energing froma linmted set of
adnmitted facts does not in any manner act as a bar to the exercise of wit
jurisdiction. In the present case the entire case centers around roughly 25
undi sput ed docunents. The question of |eading oral evidence does not arise
and no intricate interpretation of docunments or conplicated inquiry into facts
is warranted. So far as the issue as to assessment of value of the structure
standing on the property is concerned the sane stands covered by a detail ed
factual report quantifying the precise valuation. Based on the inferences to
be drawn from docunents, the questions of what relief, if any, this Court
considers fit to grant, and how,if at all, such relief is to be tailored to suit the
facts and circunstances of the case, are to be answered.

As against this, M. Harish Salve, learned senior counsel appearing

for the respondent-State submitted that the contention that contractua

di sputes can be raised in proceedi ngs under Article 226 is m sconceived.

The renedy under Article 226 is a remedy in public law, and, therefore in a
renmedy by way of judicial review, (what is anenable to challenge is the
deci si on nmaki ng process and not the decision itself. According to him the
actions of the Governnment in contractual field, in 'rare cases, may be
guesti oned as being arbitrary or unreasonabl e being violative of Article 14 of
the Constitution but that does not mean that the Court is required to exam ne
a conpleted contract of sale of property being void or otherwise. . That the
points involved in the wit petition are highly disputed questions of fact

whi ch cannot be decided wi thout taking evidence and therefore the Division
Bench was right in non-suiting the appellants onthe ground of non-

mai ntai nability of the wit petition and leaving it open to the appellants to
work out their remedy in the Cvil Court.

Al though prinma facie we are in agreement with the view taken by the

Hi gh Court that the petition involves disputed questions of fact in relation to
a conpleted contract of sale of |and which cannot be adequately adjudi cated
upon in exercise of wit jurisdiction, but, despite holding that the disputed
guestions of fact are not be adjudicated in exercise of wit jurisdiction, yet
we are not inclined, in the exercise of power under Article 136 of the
Constitution to dismss the appeal on this account at this stage because that
is likely to result in the miscarriage of justice on account of |apse of tine
which may now result in the foreclosure of all other renedies which could

be availed of by the appellants in the ordinary course. At the present stage
of the proceedings the alternative remedy of filing the suit would not be

ef fi caci ous. This Court in a nunber of cases, even after recording a finding
that the wit petition was not naintai nable and that the H gh Court ought

not to have entertained it, has declined to interfere on the ground of non-

mai ntainability where it is found, that the matter has been pending for |ong
and/or the H gh Court has already entertained the wit petition [al beit
wrongl y] and/or when to send the wit petitioner back woul d cause grave
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del ay or harassnent. In such cases this Court has proceeded to decide the

di spute on nmerits. For this, we nay refer to a recent decision of this Court in
Kerala State Electricity Board & Anr. Vs. Kurien E. Kalathil & Os.,

2000 (6) SCC 293, in which this Court observed:

"12. Ordinarily, in view of the aforesaid

concl usions on the first contention, we would have
al l owed the appeal and directed dism ssal of the
wit petition (OP No. 283 of 1995) without
exam ni ng the second contention. However,

despite holding that the disputes in question could
not be agitated in a wit petition and thus the High
Court wongly assumed jurisdiction in the facts of
the case, yet we are not inclined in the exercise of
our power under Article 136 of the Constitution, to
dismiss the wit petition of the contractor at this
stage because that is likely to.result in the

m scarriage of justice on account of |apse of time
whi ch may now result in the foreclosure of al

ot her remedies which coul d otherwi se be avail ed

of by the contractor in the ordinary course. Those
renedi es are not efficacious at the present stage
and, therefore, in view of the peculiar

ci rcunst ances of the case, we have exam ned the
second contention and the factors which weighed
with the H gh Court in granting relief. ™

Keeping in view the peculiar facts of the case and the fact that it wll
not be a sound exercise of judicial discretion to relegate the petitioners to
recourse to the alternate renedy of civil suit belatedly at the present stage,
we proceed to exanine the dispute on nerits .

The case of the appellants are that the conveyance deed is liable to be
cancel l ed and set aside on the ground that it is vitiated by m srepresentations
made on behal f of the Respondent, on account of which the appellants were
wongly induced to enter into the(contract and that 'the conveyance was
entered into by mistake. The m srepresentation alleged is on account of

(a) the FAR of the property being 1.75 whereas it was described
as 2.00 in the auction notice as well as conveyance deed;

and

(b) the property was, in the auction notice, described as "free

hold and ceiling free" whereas the appellants were
conpelled to apply for exenption fromland ceiling which
procedure invol ved some delay. While giving exenption
fromthe provisions of Chapter I1l of the Ceiling Act a
condition was put that the plot would not be "sold, gifted or
transferred" without prior approval of the State Governnent
whi ch was onerous as well as contrary to the auction notice.
The land in dispute was not ceiling free as was represented
in the auction notice and that the condition put in the
exenption letter that the property would not be alienated
wi t hout prior perm ssion of the Governnent made the
property not to be free hold as well.

El aborating the first point, it was subnmitted that the appellants

purchased the property on a representation made to them that the FAR was
2.0 and the property was free hold as well as ceiling free. The appellants
were persuaded to nake the bid as a result of such msrepresentation by the
Government in the auction notice. The contract could not be said to have
been nade by the consent of the parties under Section 10 and becane

voi dabl e at the option of the appellants under Section 19 of the Indian
Contract Act. That the contract was frustrated and incapable of being
performed in ternms of Section 56 of the Indian Contract Act. That the
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appel | ants have al nbst cone to ruination because of the action of the
respondents in as nuch as they have invested huge suns of nobney after
borrowi ng fromthe Bank at high rates of interest without any return for the
| ast so many years. As against this the case put forth on behalf of the
respondents is that there was no m srepresentation as alleged. On the date
on which the contract was entered into, i.e., the date on which auction went
in favour of the appellantss there was no nisrepresentation even as all eged
by the appellants since the FAR on that date was 2.0. The FAR was

changed by virtue of change in law, which could not have been envi saged at
the tinme the contract was entered into. The delay in the execution of the
conveyance deed was pre-dom nantly on account of causes attributable to

the appellants. That the appellants having got executed and accepted the
conveyance even after the reduction of the FAR voluntarily or w thout

denmur and having rai sed construction clearly declared their intention to
proceed with the contract which is inconsistent with the plea that they had
the intention to rescind the contract. Having declared their intention to
proceed with the contract the appellants were bound by their affirmation
Havi ng affirmed the contract they cannot go back on their affirmati on and
seek resci'ssion of the contract. That the contention in relation to frustration
is msconceived as Section 56 of the Indian Contract Act does not apply to
the cases of conpleted transfer.

Fromthe pleadings of the parties it is clear that the appellants gave
their bid in the auction for sale of the property on the terms and conditions as
contained in the auction notice which included the paraneters approved by
the JDA for construction of building conplex set out in C ause (8)
providing for FAR 2.0. Appellants paidthe price inclusive of interest for the
del ayed paynent anounting to Rs. 19,86, 77,273/- and got the sale deed after
payi ng the requisite stanmp duty and registration charges, executed on
7.1.1997 and got the physical possession of the auction property vide
possession letter dated 7.1.1997. After receiving the possession the
appel l ants submitted the plans for construction of Hotel-cum Conmercia
Conpl ex to the JMC on 27.1.1997 for approval. The Building Plans
Conmittee of the JMC on 20.2.1997 approved the plans with the
nodi fication of FAR from specified FAR 2.0 in the sale deed to 1.75 only.

It was stated that this nodification of FAR by the JMC was because of the
Bui | di ngs Regul ati ons/Bye Laws of (1996 which cane into force we.f.
28.6.1996. Even after approval the JMC did not release the plans til
charges for approval of plans were paid. The appellants deposited a sum of
Rs. 1,48,78,887/- for the approval of the plans with the JMC'on 21.4.1997
and after receiving the approved plans the appellants conmenced the
construction activities which according to the appellants were without
prejudice to their rights and the belief that the renai ni ng FAR woul d be
approved.

Fromthese facts what energes is that on 21.12.1994, the date on

which the auction went in favour of the appellants there was no

m srepresentation even as alleged by the appel llants since the FAR on that

date was 2.0. The FAR was changed by virtue of change in the law. As per
termNo. 5 of the auction notice the successful bidder was required to

deposit 10% of the final bid on the spot in cash or-through Denand Draft in
favour of the Director of Estate, Rajsthan. 15% of the anount of the fina

bid was required to be deposited within 15 days fromthe date of acceptance

and the remaining 75% of the anpbunt of the final bid was to be deposited by
successful bidder within 60 days of the notice for deposit of the said bid
amount on being infornmed by the Respondent. Failure to deposit the anopunt

as per the above stipulation could result in forfeiture of the anpunt already
deposited by the successful bidder and result in cancellation of the bid. The
appel l ants did not deposit the amount as per schedule of paynent set out in
the auction notice. The entire sale consideration ambunting to Rs.

19, 56, 76, 000/ - was paid on 16.5.1995. A sumof Rs. 30,01, 273/- towards

i nterest for delayed paynment (to the paynent of which the appellants agreed)
was al so paid. The last paynment of Rs. 83,562.72 P. towards amount of

i nterest was nade by denand draft dated 26.09.1995. The cost and expenses

for registration of patta, stamp duty and all other incidental expenses were to
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be borne by the purchaser. The sal e deed could not be executed in favour of
the appellants as the appellants did not furnish the stanp paper on which the
sal e deed was to be executed. After repeated letters including the letter
dated 21.05.1996 the appellants submitted the requisite stanp duty and

regi stration charges anmounting to Rs. 1,19, 25, 720/- for execution of the sale
deed on 18.12.1996. Thereafter, the sale deed was executed and registered

on 7.01.1997 and imredi ately thereafter the possession was delivered.

These facts denbnstrate that delay in the execution of the conveyance was
principally on account of the reasons attributable to the appellants. In the
nmeanti me the FAR was changed by virtue of a change in the law. The 1989
Bye-1 aws were changed by Bye-laws of 1996 which cane into force w.e.f.
28.6.1996. As per these bye-laws FAR was changed from 2.0 to 1.75. Had
the appell ants made the paynents as per schedule of the paynent given in

the auction notice and submtted the requisite stanp duty the conveyance

deed woul d have been executed prior to the anendment in law. The

appel l ants by their letter dated 18.12.1996, i.e., after the reduction of the
FAR requested the respondent to execute the conveyance. This was done
despi t e knowl edge of reduction of FAR Request made to the respondent

on 18.12.1996 for execution of the conveyance deed despite having

know edge of the reduction of the FAR clearly shows that the plea of

nm srepresentation or nistake on account of change of FAR is not made out

on the adnitted facts.

It was then contended on behal f of the appellants that in the
conveyance deed the FAR was again nentioned as 2.0 and at that stage
there was a clear msrepresentation by the respondent. To establish
m srepresentation on this count the ~reliance was placed on the provisions of
the Indian Contract Act. There is no force in this subnission. Statenent
about the existing state of the l'aw innocently nade cannot constitute

m srepresentation if it is later found that the statement was erroneous. This
woul d be particularly so where the other party to whomthe statenent is

nmade is aware of or has the ability to conveniently apprise itself of the
correct state of the facts and the | aw applicable. 'Assum ng (but without
hol di ng) that there was sone mi srepresentation the appellants had a couple
of remedies, i.e., to either rescind the contract or seek restitution or to affirm
the contract without prejudice to their right to seek damages by way of
restitution for the |oss caused by the nisrepresentation. It is apparent that
the appellants did not rescind the contract or seek restitution by way of
danages. Instead they affirned the contract which is clear fromthe fact
that they inmedi ately conmenced construction on the |and even though the
buil di ng plans were on FAR 1.75. Affirmation of the contract and

proceeding with the construction clearly indicates that the appellants did not
rescind the contract nor reserved their right to seek restitution by award of
danages; or seek restitution rather they affirned the contract and went ahead
withit.

It was then argued that the appellants had to start construction

i Mmediately as a very strict stipulation was contained in the auction notice
(Condition No. 9). It was also represented in the sale deed that construction
work on the plot should be conmenced within one year fromthe date of

handi ng over the possession of the land and the construction of building
shoul d be completed within 3 years. The extension beyond 3 years was to

be given subject to paynent of a penalty of Rs.20,000/- per nonth but in no
case the period would be extended beyond 2 years. C ause 13 of the terns

of the auction also provided that any violation of any terns and conditions
would lead to forfeiture of purchase of right of the property and the property
woul d stand reverted to the government w thout paying any conpensation

for the property. Because of the condition contained in clauses 9 and 13 of
the ternms of auction the appellants inspite of having knocked the doors of the
court had to start with the construction otherwi se they ran the risk of their
right to the property being forfeited. W do not find any nmerit in this

submi ssion. At the tine of initiating the | egal proceedings in the Court, it
was open to the appellants to either affirmthe contract without prejudice to
their right seeking damages by way of restitution for |oss caused by all eged
m srepresentation or to rescind the contract by getting the declaration that
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the contract was not binding on the appellants. The appellants elected the
first option. Had the appellants rescinded the contract and prayed for
declaration that the contract was not binding on them then, on its being so
declared, terns 9 and 13 of the auction notice would not have bound the
appel lants in any way. The court while granting the relief could have

noul ded the relief according to facts and situation prevalent. It would not
have in any way affected the appellants. The appellants cannot be permtted
to sit on the fence in indecision and take a chance. By putting up the
construction of basement and the other floors above the appellants have
encunbered the property. The respondent cannot be fastened with the
liability to pay for the construction put up by the appellants with ful

know edge of true facts.

The appel | ants have founded their case on the plea of avoi dance of

contract as vitiated by msrepresentation on the part of respondents or

nm stake on the part of the appellants or in the alternative, on the ground of
frustration. Let us test if the appellants have any legs to stand on, on either
of the pleas.

M srepresentation is defined in Section 18 of the Contract Act.
Ef fect of mstakes is dealt with by Sections 21 and 22 of the Contract Act.

According to Section 19 of the Contract Act when consent to an
agreenment is caused by m-srepresentation; the agreenent is a contract
voi dabl e at the option of the party whose consent was so caused. The latter
may, if he thinks fit, insist that the contract shall be perforned and that he
shall be put in the position in which he would have been if the
representati ons nade had been true.~ According to Section 2 clause (i), an
agreement which is enforceable by law at the option of one or nore of the
parties thereto, but not at the option of the other or others, is a voidable
contract. It is not necessary for us to recorda clear finding whether there
was a msrepresentation on the part of the respondents or not. Suffice it to
observe that a voidable contract confers the right of election on the party
affected to exercise its option toavoid the legal relations created by the
contract or to stand by the contract and insist on its performance. However,
his election to stand by the contract once exercised woul d have the effect of
ratification of the contract with the know edge of m srepresentation on the
part of the other party and that woul d extinguish its power of avoidance. In
the very nature of the right conferred on the party affected, the |aw expects it
to exercise its option pronptly and communi cate the same to the opposite
party; for until the right of avoidance is exercised, the contract is valid, and
thi ngs done thereunder may not thereafter be undone.

Aright to rescind for msrepresentation can be lost in a variety
of ways, some depending on the right of election.” A representee on
di scovering the truth loses his right to rescind if once he has elected not to
rescind. But he may | ose even before he has made any el ecti on where by
reason of his conduct or other circunstances it would be unjust or
inequitable that he retains the right. For instance where third parties have
acquired rights under the contract; again where it would be unjust to the
representor because it is inpossible to restore himto his original position
Restitutio in integrumis not only a consequence of rescission, its
possibility is indispensable to the right to rescind. ‘Again, delay in election
may make it unjust that the right to elect should continue. ~For this reason
the right to rescission for msrepresentation in general nmust be pronptly
exercised. (See, Indian Contract and Specific Relief Acts - Pollock and
Mul | a, Eleventh Edition, Volume |, pp. 269-270).

Chitty on Contracts (Volune |, Twenty-Ei ghth Edition 1999,
para 25-003) states - "Once the innocent party has elected to affirmthe
contract, and this has been communicated to the other party, then the choice
beconmes irrevocable. There is no need to establish reliance or detrinent by
the party in default. Thus the innocent party, having affirned, cannot
subsequently change his mnd and rely on the breach to justify treating
hi nsel f as di scharged"
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Under Section 20 of the Contract Act, a m stake of fact avoids
the agreenment when both the parties to an agreenent are under a mistake as
to a matter of fact essential to the agreement. It is necessary that both the
parties should be under a mistake. On the appellants’ own show ng, the
respondents were not under m stake; according to the appellants, the
respondents knew the correct facts and yet msrepresented. The appellants
pl eadi ngs of nisrepresentation and nmistake in the alternative, in the facts
and circunstances of the case, are nutually destructive. Under Section 21 a
contract is not voidable because it was caused by a mistake as to any lawin
force in India. The appellants cannot rely on the pleading of nistake of their
part or misrepresentation on the part of the respondents as to the
applicability of Urban Ceiling Law and FAR as provided by the bye-Iaws,
both being the laws in force in India. Here again, the vitiating effect of
al l eged mi stake shall stand obliterated no sooner it is found that the
appel l ants have, in spite of the so-called m stake being di scovered, yet,
chosen to stand by the contract; ratifying the same by their conduct and went
ahead to exercise the rights which accrued to themunder the sanme contract
which they are pleading to be vitiated by the m stake.

The doctrine of frustration, as applicable in India in contracts
stands, codified in Section 56 of the Contract Act. It provides :

56. An agreement to do an act
i npossible in itself is void.

A contract to do an act which, after

the contract is nade, becones inpossible,
or, by reason of some event which the
prom sor could not prevent, unlawf ul
becones voi d when the act becones

i mpossi bl e or unl awf ul

Were one person has prom sed to do
somet hi ng whi ch he knew, or, wth
reasonabl e diligence, mght have known,

and which the prom see did not know to be

i mpossi bl e or unlawful, such prom sor nust
nmake conpensation to such pronisee for

any | oss which such proni see sustains

t hrough the non-performance of the prom se.

The doctrine was so enunciated by this Court in Sat yabrat a
Ghose Vs. Mugneeram Bangur and Co. and Anr.- 1954 SCR 310 :
"The first paragraph of the section
lays down the law in the same way as in
Engl and. It speaks of something which is
i npossi bl e inherently or by its very nature,
and no one can obviously be directed to
perform such an act. The second paragraph
enunci ates the law relating to di scharge of
contract by reason of supervening

i mpossibility or illegality of the act agreed
to be done. The wording of this paragraph is
quite general, and though the illustrations

attached to it are not at all happy, they
cannot derogate fromthe general words used
in the enactnment.

This much is clear that the word
"inpossi bl e" has not been used here in the
sense of physical or literal inpossibility.
The performance of an act may not be
literally impossible but it may be
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i mpracticabl e and usel ess fromthe point of

vi ew of the object and purpose which the
parties had in view, and if an untoward

event or change of circunstances totally
upsets the very foundati on upon which the
parties rested their bargain, it can very well
be said that the promisor finds it inpossible
to do the act which he prom sed to do.

In Ms Al opi Parshad and Sons. Ltd. Vs. Union of India -
(1960) 2 SCR 793, this Court clarified that the courts have no power to
absolve a party fromliability to performa contract nmerely because the
per f or mance becones onerous; the expressed covenants in a contract cannot
be ignored only on account of unexpected and uncontenpl ated turn of
events after the contract. — However, a consideration of the ternms of the
contract in the light of circunstances, when it was made, shows that the
parties never agreed to be bound in a fundanmentally different situation which
unexpectedly energes, the contract ceases to bind at that point, not because
the Court in its discretion considers it just and reasonable to qualify the
terns of the contract but because on its true construction it does not apply in
that situation. Here again, it has to be noted that the doctrine of frustration
can only apply to executory contracts and not the transactions which have
created a dem se in praesenti (See, H V. Rajan Vs. C N Copal and Os. -
AlR 1975 SC 261, 265).  In Raja Dhruv Dev Chand Vs. Harnohi nder
Singh & Anr., (1968) /3 SCR 339, their Lordships held - "There is a clear
di stinction between a conpl eted conveyance and an executory contract, and
events which di scharge a contract do not invalidate a concluded transfer".

In the auction notice it was represented that the [land in question was
freehold as well as ceiling free. The Ceiling Act does not apply to the
CGovernment lands. It is admitted before us, that the governnment was aware
(though it may have had the intention right fromthe beginning to exenpt the
land fromthe Ceiling Act) that the | and which was being aucti oned was not
exenpted fromceiling and the exenption could only be granted after the
transfer of the land to a private person. The appel l'ants received a notice
under Section 38 of the Ceiling Act inform ng that they own excess land in
Jaipur City as prescribed under Section 4 of the Uban Land Ceiling Act and
had not subnmitted their return under Section 6 read with Section 15 within
the prescribed period. Appellants were directed to appear before the
conpetent authority on 17.04.1997 to explain why action should not be

taken agai nst them under Section 38 of the Act. Soon after the receipt of
the said letter, the appellants applied for exenption under the Act which was
granted pronptly on 11.8.1997. Exenption was given subject to various
conditions which were inposed by the exenption order. It was stated that
para-neters of the Jai pur Minicipal Corporation regardi ng construction

woul d be applicable. According to the appellants this virtually anpbunted to
unilaterally reducing the FAR 2 to FAR 1.75. The second condition was that
the plot will not be transferred without prior approval of the State
CGovernment even though the property could be nortgaged to financia
institutions for taking | oan without parting with possession. According to
the appellants, inmposition of these conditions were contrary to the
representation contained in the auction advertisenent that the property was
freehold. It was argued that it is well known that the transfer of freehold
property is freely transferabl e and does not require any permssion. In

i mposi ng such condition the governnent was taking away the freehold
character of the property. The representation that the property was ceiling
exenpted was a very nmaterial representation which had induced the

appel l ants to offer a very high bid. That the action of the State in making a
representation that the property was ceiling free, although it knew that there
was a ceiling limt not only amobunted to m srepresentati on under Section 18
of the Indian Contract Act but in fact ambunted to fraud because any
representati on with know edge that the representati on was not true would
amount to fraud. It was argued that the contract having been induced by
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m srepresentation, it was open to the appellants to avoid the contract under
Section 19 of the Contract Act.

Per contra, it was contended on behal f of the respondents that so far as

the order dated 11th August, 1997 under the Ceiling Act, inposing certain
conditions, is concerned, the stand of the State has always been that it is not
going to enforce any of these conditions. That even today the stand of the
State is that it is not going to enforce any of the conditions as inposed in the
exenption order.

O her aspects of the plea founded on Section 19 of the Contract Act
have al ready been dealt w th hereinbefore.

So far as the Ceiling Act is concerned, the Act itself has been repeal ed
by the Notification dated Cctober 7, 1999 as published in the Rajasthan
Gazette dated Cctober 11, 1999. Wth the repeal of the Ceiling Act, al
proceedi ngs under the Ceiling Act have abated. Reference may be made to a
deci sion of this Court in Pandit Madan Swaroop Shrotiya Public

Charitable Trust vs, State of U P. & Ohers, 2000 (6) SCC 325.

So far as the order dated 11th August, 1997 under the Ceiling Act is
concerned, the stand taken by the State through out has been that it is not
going to enforce any of those conditions. It was so submitted by the | earned
Advocate General while appearing for the State of Rajasthan before the High
Court. The aforesaid fact is admtted by the appellants thenselves in their
neno of appeal [Ground (u)]. Even today, the stand of the State is that it is
not going to enforce any of those conditions -as inposed under the exenption
order. This apart the process for obtaining exenption fromland ceiling did
not in any manner affect the appellants for the reason that their plans were
sanctioned even before the question was raised as to the application of the
Urban Land Ceiling Act to the property. The appellants as per their letter,
couched as representation, dated 10.10.1997 had started digging for the
baserment in February, 1997 i medi ately upon the sanction of building

pl ans. The process of construction began i mediately. . Thus, the condition

i mposed in the exenption order were not an inpediment in any nmanner |t

is appellants’ own case that they had started construction of a multi-storeyed
conpl ex upon the property which clearly inplies that the appellants had

never the intention of the transferring the |and as plots and therefore the
condition inhibiting the transfer of plots was irrelevant so far as the
appel | ants are concer ned.

It is the appellants who del ayed the payment of sal e consi deration on

the dates stipulated for paynment. For the period of delay they agreed to pay
interest to the State Governnent voluntarily; they voluntarily paid stanp
duty and bore registration charges as stated above in the end of Decenber
1996 and got the sale deed executed on 7th January, 1997 on which date the
possessi on was delivered to themand thereafter they voluntarily paid the
charges for the approval of building plans with FAR 1.75 and proceeded

with construction work for establishing Hotel-cum Conmercial Conplex

by denolition of existing structure of Dr. Hellings Bunglow standing on the
land in question, levelling the sane, digging deep foundation, constructing
basenent and thereafter further raising construction of ground floor and
other floors. They cannot now be permitted to turn round and claimrefund

of any ampunt which they allege to have spent including the claimfor the
interest. The appellants have voluntarily paid the entire noney, entered into
possessi on, raised construction and incurred expenditure voluntarily and as
such they are not entitled to any refund or any claimand declaration as such
on the ground of frustration or inpossibility of performance of the contract.

Every contract including one by auction is subject to provisions of

| aw. Wienever any action is taken in perfornmance of a contract, it nust
conformto the lawin force at the tinme when action is taken. In the instant
case when the appellants applied for approval of building plans it is the | aw
that is in force at that time, which would be applicable. Doctrine of

prom ssory estoppel is not avail abl e when any action is desired to be taken
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in contravention of the provisions of law. The ternms and conditions of the

sal e as announced when the property was put to sale were in accordance

with | aw and no guarantee was given (nor could have been given) that the

| aw woul d not change, or that the ternms and conditions would be

enforceable even in violation of |aw which may be in force. FAR was a

matter of |aw and the FAR was fixed either by the JDA or JMC in exercise

of its statutory powers. The contract when entered into, the FAR approved

by JDA was 2 and its subsequent reduction in 1996 to 1.75 would not

invalidate the contract or by treating as a breach of the contract nor can it be
treated by the CGovernnent.

In reply to the contention raised on behalf of the State

Government that the appellants having failed to rescind the contract

i medi ately on coming to know of the breach or nmisrepresentation by the
government, it could not exercise their right of rescinding the contract under
Section 39 or avoiding under Section 19 of the Contract Act later on, it was
submi tted on behal f of the appellants that this contention of the State

CGover nment. was devoi d of any force. According to the appellants the |ega

right to avoid a contract or rescind the contract can be waived but there is no
principle of |awwhich requires the exercise of the right of repudiation of
the contract to be done inmedi ately on coming to know about the

nm srepresentati on or breach of contract. It was open to the aggrieved party

to persuade the defaulting party to rectify the situation and to wait till the
defaulting party refuses to rectify its default before exercising its right of
repudi ati on of the /contract. Reference was nade to Si kkin Subba

Associ ates vs. State of Sikkim 2001 (5) SCC 629, wherein this Court

observed as foll ows:

"Wai ver involves a conscious, voluntary and

i ntentional relinguishment or abandonment of a
known, existing | egal right, advantage, benefit,
claimor privilege, which except for such a waiver,
the party would have enjoyed. The agreenent

between the parties in this case is suchthat its
ful fil ment depends upon the nutual performance

of reciprocal prom ses constitutingthe

consi deration for one another and the reciprocity
envi saged and engrafted is such that one party who
fails to performhis own reciprocal prom se cannot
assert a claimfor performance of the other party
and go to the extent of clainng even damages for
non- performance by the other party. He who seeks
equity nust do equity and when the condonation or
acceptance of bel ated perfornance was conditiona
upon the future good conduct and adherence to the
prom ses of the defaulter, the so-called waiver
cannot be considered to be forever and conplete it
itself so as to deprive the State, in this case, of its
power to legitimately repudi ate and refuse to
performits part on the adnmtted fact that the
default of the appellants continued till even the
passing of the award in this case. So far as the
defaul ts and consequent entitlenment or right of the
State to have had the lotteries either foreclosed or
stopped further, the State in order to safeguard its
own stakes and reputation has continued the
operation of lotteries even undergoing the mseries
arising out of the persistent defaults of the
appel l ants. The same cannot be availed of by the
appel l ants or used as a ground by the arbitrator to
claimany imunity permanently for being

par doned, condoned and wai ved of their

subsequent recurring and persistent defaults so as
to deny or denude forever the power of the State as
the other party to the contract to put an end to the
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agreenment and thereby relieve thensel ves of the

m sfortunes they were nmade to suffer due to such
defaults. Once the appellants failed to deposit the
prize noney in advance within the stipulated tine,
the tinme being of the essence since the prizes
announced after the draw have to be paid from out

of only the prize noney deposited, the State was
well within its rights to repudiate not only due to
continuing wongs or defaults but taking into
account the past conduct and violations al so
despite the fact that those draws have been

conpl eted by declaration or disbursenent of prize
amounts by the State fromout of its own funds.

The conclusion to the contrary that the State has
conmitted breach of the contract is nothing but
sheer perversity and contradiction in terms."

In our view, this decision has no application to the facts of the present
case. In the said case the appellants therein was appoi nted as "organising
agent" for lotteries of the Respondent State. Subsequently, disputes arose
which led to term nation of the agency by the State. Appellants therein got
an arbitrator appointed under Section 8 of the Arbitration Act, 1940. C ains
and counter-clainms were filed and evi dence adduced by the parties before
the Arbitrator. Arbitrator made its award determ ning the anount payabl e
by the State to the appellants at Rs. 37,75, 00,000/- and the anmount payable
by the appellants to the State by way of counter-claimat Rs.4,61,35,242/-.

Di strict Judge nade the award the rule of the court. This was in challenge in
the H gh Court of Sikkimwhere there were only two Judges. Chief Justice

set aside the award while the other Judge held that the matter required to be
remtted to the arbitrator for re-determ ning the quantum of damages. The
court thereafter by its order dated 29th Septenber 1995 directed the matter to
be pl aced before the incom ng Chief Justice/Judge. Subsequently both the

Chi ef Justice and the other Judge were, in due course, succeeded by new

i ncumbents to those offices. The new Judge fixed the date of hearing and
before himthe appellants filed an application opposing the hearing of the
appeal in view of section 98(2) CPC. This application was di sm ssed by the

Di vi sion Bench as not nmintainable.in view of the reference nade by the

Di vi sion Bench. This was challenged in this Court. After resolving the
controversy on the aforesaid point, the Court proceeded to exanine the

award made by the arbitrator. It was held that the award under chall enge
stood vitiated on account of several errors of |aw, apparent on the face of it
and such infirmties go to substantiate the claimof the State that the
arbitrator not only acted arbitrarily and irrationally on a perverse

under standi ng or msreading of the materials but was al'so found to have

m sdirected hinself on the vital issues rendering the award to /be bad in | aw
The arbitrator and the District Judge had recorded a finding that the State in
spite of warnings and threats did not actually stop draws or to other
subsequent draws by the appellants and allowed the lotteries to go on

wi t hout any break. That the State government had condoned or waived the

| apses and defaults. |In this context, the observations quoted above were
made by this court. It would be seen that this contract was an executory
contract and not conpleted contract of sale of property. It was observed that

a wai ver involves a conscious, voluntary and intentional relinquishnent or
abandonnent in known existing legal right. There were persistent and

continuous defaults. Even if the past | apses were taken to have been waived

by the State, it was observed by the Court that the State coul d not be

conpel l ed to condone the continues wong and defaults of the appellants to

their di sadvantage and detri nment. onservati ons quoted above are of no

avail to the appellants as in that case the court found that the appellants were
continuing with the defaults in an executory contract. The principle laid

down in the said case would not be applicable to the facts of the present

case.

Rel i ance was al so placed on Ms Mdtilal Padanpat Sugar MIIs
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Co.Ltd. vs. State of UP. & Ohers [1979 (2) SCC 409]. 1In this case the

poi nt which fell for consideration was whet her the assurance gi ven by
respondent No.4 (Chief Secretary or advisor to the Governnent) on behal f

of the State of U P. that the appellants woul d be exenpt from paynment of

sales tax for a period of three years fromthe date of commencenent of
producti on could be enforced against the State government. On behalf of the
respondent-State, plea of waiver by the appellants were raised. The Court
rejected this plea of waiver. It was held that waiver is essentially a question
of fact and it nust be properly pleaded and proved which the State had failed
to do. It was also held that waiver neans abandonnent of a right and it nay
be either express or inplied fromconduct, but its basic requirement is that it
must be 'an intentional act with know edge’. On facts it was found that

there was no wai ver and the court observed:

"Now in the present case there is nothing to show
that at the date when the appellant addressed the
letter dated June 25, 1970, it had full know edge of
its right to exenpti on under the assurance given by
respondent 4 and that it intentionally abandoned
such right. It is difficult to speculate what was the
reason why the appell ant addressed the letter dated
June 25, 1970 stating that it wuld avail of the
concessional rates of “Sal es Tax granted under the

| etter dated January 20, 1970. It is possible that
the appell ant m ght have thought that since no
notification exenpting the appellant from Sal es tax
had been issued by the State Governnment -under
Section 4-A the appellant was legally not entitled
to exenption and that is why the appellant m ght
have chosen to accept whatever concessi on was

bei ng granted by the State Governnment. The claim
of the appellant to exenption could be sustained
only on the doctrine of prom ssory estoppel and
this doctrine could not be said to be so well
defined in its scope and anbit and so free from
uncertainty in its application that we should be
conpelled to hold that the appellant nust have had
know edge of its right to exenption on the basis of
prom ssory estoppel at the tine when it addressed
the letter dated June 25, 1970. In fact, in the
petition as originally filed, the right to claimtota
exenption from Sal es Tax was not based on the

pl ea of prom ssory estoppel which was introduced
only by way of anendnent."

In the present case, we have found as a fact that the appellants even
after acquiring the know edge of fact regardi ng reduction of FAR from 2. 00
to 1.75 and that the land was not ceiling free elected to affirmthe contract
by getting their plans approved with FAR 1.75 and started putting up
construction. They started digging the foundations<and continued to build
even after knowing that the |Iand was not ceiling free.. Thus, the reliance
pl aced on the ratio of lawlaid dowmn in Ms Mtilal Padanpat Sugar MIIs
Co.Ltd.’s case (supra) is of no avail to the appellants.

Rel yi ng upon a decision of this Court in Ningawa Vs. Byrappa &
QO hers [1968 (2) SCR 797], it was contended by Shri Shanti Bhushan,
| ear ned seni or counsel that a contract or other transaction induced or tainted
by fraud is not void, but only voidable at the option of the parties defrauded,
unless it is avoided, the transaction is valid. Further, drawing a distinction
bet ween fraudul ent misrepresentation as to the character of the docunment
and fraudul ent nisrepresentation as to the contents thereof it was argued that
in the case of former the transaction is void while in the case of latter it is
nerely voidable. It was also urged that the appellants could avoid the
transaction at any tine. In our view, this judgment is of no assistance to the
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appel l ants as on facts we have found that the default commtted by the
respondent-State, if any, stood condoned by the appellants.

In either case, we find that the appellants are not entitled to any reli ef

in the real mof the law of contracts. In spite of having acquired know edge

of the true facts assumi ng that there was any m stake or misrepresentation to
begin with and having learnt that the title which was sought to be conferred
on them by the respondents was not such full title as they had contenpl ated

it to be, they proceeded to have the sal e deed executed and registered in their
favour, seeking extensions of tine and paying interest for the period of delay
in payment. The contract stood acconplished into a dem se and the

transaction ended. It is wit large that the appellants had el ected to stand by
the contract by digging the |and, sinking the basement and raising about 9

fl oors above, investing crores of rupees. They have by their own conduct
rendered the position irreversible and restitution inpractical. W have not
been shown any | aw or authority based whereon the appellants may annu

and avoid a concluded contract and fix liability on respondents for the cost

of their construction which they have voluntarily chosen to raise in spite of
bei ng aware of all the relevant facts and circunstances.

The | earned counsel for the appellants referred to the provisions of
Section 90 (1) and (2) of Jaipur Devel opment Authority Act, 1982, which
read as under:

"90 Control by State Governnent -

(1) The Authority shall exercise its powers and
performits duties under this Act in
accordance with the policy franed and the
guidelines laid down, fromtime to time by

the State CGovernnent for developnent of

the areas in the Jai pur Region

(2) The Authority shall be bound to comply
with such directions which nmay be issued,
fromtime to time, by the State Governnent

for efficient adm nistration of this Act."

It was contended that the State Governnent has the conplete contro

over the JDA and therefore could direct the JDA to adhere to the FAR 2.0 as
agai nst the FAR 1.75 provided under the 1996 Regul ati ons. W do not find
much force in this subm ssion. A reading of this section clearly shows that
the CGovernment can direct the authority to exercise its powers and perform
its duty in accordance with the policy framed and the guidelines |aid down
fromtinme to time. Policy and guidelines can be issued for genera
application or for a class of persons or area or based on sonme such other
criteria as may withstand the test of Article 14 of the Constitution. The
power conferred by Section 90 cannot be exercised by the Governnent to

give directions to increase the FAR in one individual or particular case. ' The
appel l ants cannot claima right to get exenption fromthe preval ent |aw nor
heard to say that since the Governnent had the power to give direction, /its
failure to exercise the power of issuing direction by reference to Section 90
of the JDA Act, it has perpetuated the breach of contract.

Counsel for the appellants also brought to our notice the provisions of
Section 298(1) of the Rajasthan Municipalities Act, 1959 to contend that
Covernment had the power to cancel or nodify the Bye-laws framed by the

Board and the failure to do so reflects that the governnent did not intend to
stick to the representation made by it in the auction notice or in the sale
deed. Section 298 reads as under

"298 Power of Governnent to cancel or nodify
bye-1aws and rul es of boards--

(1) The State CGovernment may at any tinme by
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notification in the Oficial Gazette repea
wholly or in part or nodify any rule or bye-
| aw made by any board.

Provi ded that before taking any action under this
sub-section, the State Governnent shal

conmuni cate to the board the grounds on which it
proposes to do so, fix a reasonable period for the
board to show cause agai nst the proposal and

consi der the explanation and objections, if any of
the board.”

Section 298 provides that the State Government has the power to

cancel or nodify bye-laws or rules framed by the board. Again this is of no
avail to the appellants. Power under Section 298 is in the nature of power of
superintendence. It is a general power given to the Governnment that in case
the CGovernnment feels that the bye-laws franed or the orders issued are not
reasonable or are detrinental to the public interest or there is any other good
ground available, then, it can repeal the bye-laws wholly or in part or nodify
any rule or bye-law nade by the Board after inviting objections. The power
could not have been exercised to suit the needs of an individual case as has
been contended by the l'earned senior counsel for the appellants.

It may be noted that the | earned senior counsel for the respondent
poi nted out during the course of hearing that the amended bye-laws were
nore beneficial to the appellants as there was nunber of exenptions to be
taken into account while cal culating the FAR nanely, storage on all floors,
bal cony, guard-door, |obby, terrace garden, service floor, AC plant room
| ocker, dark room PBX room guard room power house, lift roomand the
lift well. Under the anmended bye-laws of 1996 the appel |l ants woul d get
nore covered area thus causing no prejudice to them ' This has been
strongly refuted by the counsel for the appellants. W need not go into this
di sputed question as it is of no consequence to the points already deci ded.

For the reasons stated above, we do not find any merit in these appeals
and the sane are dism ssed with no order as to costs.




