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PETI TI ONER
MARI NE PRODUCTS EXPORT DEVELOPMENT AUTHCORI TY.

Vs.

RESPONDENT:
A. GEETHA & CRS

DATE OF JUDGVENT: 12/ 09/ 1997

BENCH
S.C. AGRAVWAL, G T. NANAVATI

ACT:

HEADNOTE

JUDGVENT:
W TH
ClVIL APPEALS NOS 6263 & 6264 -~ OF 1997
(@S.L.P (c) Nos. 10744 of 1995 & 510 of 1996
JUDGMENT

S.C. AGRAWAL, J. :-

peci al | eave granted.

hese appeals are directed against Decenber 20,1994 in
Wit Appeals Nos.349/1994, 351/1994, 357/1994 and 362/ 1994.
Wit Appeals Nos. 349/1994, 350/1994, 351/1994 and 357/1994
were filed by Marine Products Exports Devel opment Authority
(hereinafter referred to as ' MPEDA') against the judgenent
of the learned Single judgenent of the high Court dated
February 18, 1994 in O P.No.2058/91, 9205/90, 7539/90 and
321/ 91. Wit Appeals No.362/94 was filed by respondents
nos. 3,4 and 5 in OP. No.7539/90. O P.No.2058/91 was filed
by K. Sasidharan Nair and V.I.George, O P.9205/90 was filed
by K. J. Aut hony, O P.No.7539/90 was filed by A Geetha

and O P. No. 321/91 was filed by K S. Sreedevi. The
petitioners in the said petitions, who are respondent in
these appeals , shall hereinafter be referredto as 'the

petitioners’.

PEDA is an authority established under the provisions
of the Marine Products Export Devel opnent Authority . Act,
1972. Section 7(4) of the said enpowers MPEDA to appoint
officers and enployees as nay be necessary for efficient
performance of its function and pay them such salaries and
al l owances as it may deternmine fromtine to tine, subject to
rules prescribed by the Central Covernnent. The Centra
CGovernment has not prescribed any rules governing the
service conditions, MPEDA issued Standing Instruction for
that purpose which cane into force with effect from Decenber
15, 1979. By clause 9 of the Standing Instruction read with
Schedule I the enployee have been classified into four
categories in the foll owi ng manner: -

1.GROUP A [Cass |I] consists of

Joint Director, Project Director,

Deput y Director and Assi st ant

Director. [Pre-revised pay scal es

of Rs. 700-1300 to Rs.1500-1800].

2. GROUP B [COass 11] consists of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 6

Account s Oficer and Quality
Supervi sors[Pre-revised scale of
Rs. 550-990].

3. GROUP C[Cass 1] consists of

Accounts, Assistants, Senior Cerk

and Junior Cerk[Pre-revised scales

of Rs.260-400 to 420-700].

4. GROUP D [Cass 1] consists of

Wat chnen, peons, etc. [Pre-revised

scal e of Rs. 196-232].

Clause 10 of the standing Instruction, under the
caption 'channels of pronotion’, provides as under: -

1. The following 'shall be the

channel of pronotions:

Channel 1. Adninistration.

Channel . Regi onal Ofices,
Mar ket i ng Servi ce, devel opnent,
Econom cs, publicity and
Stati'stics.

Channel” |1l Quality control &
| nspection

Channel 1V. Frozen Storage.

Channel V. Shrinp farmng

The posts under each channel are
given in schedule 1l

2. For t he pur pose of
| mpl enment ati on of these channel s of
promotion, option of individua
enpl oyees concer ned shal | be
obt ai ned.

3. enployees presently working in
the posts in the scale of pay of
Rs. 425-700 shall excise their
option of wvarious channels wthin
60 days of conpletion of their
probation in the post. Enpl oyees
not so option shall be placed in
such channel as may be directed by
the executive Comittee.

4. Options once exercised shall be

final."
The petitioners were all appoi nted as quality
Supervisors by direct recruitnment. K.S. Sreedevi was

appointed on July 28, 1978 and the rest were appointed in
1981-82, i.e., after the comng into force of the Standing

I nstructions on Decenmber 15, 1979. The post ~quality
Supervisors falls in Channel I1l1. 1In Channel IlI there are
2 posts of Assistants Directors, while the nunber of such
posts are three in Channel |, seventeen in Channel 11 and
twelve in Channel V. The petitioners submtted a
representati ons wherein they sought to exercise the option
regardi ng change of Channel I1l to other channels. The said

representation of the petitioners was referred to the
Executive Committee of MPEDA The Executive Conmittee, in
it meeting held on August 13, 1989, decided as foll ows:

"The commi ttee not ed t he
implications of the interpretation
of Standi ng I nstruction cl ause

10(2) and (3) of St andi ng
Instructions that the facility to
opt for a particular channel wll
be avail able only to enployees
wor ki ng in posts bel ow the grade of
Rs. 1640-2900 and that too for
promotion to the grade of Rs. 1640-
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2900. For this purpose enpl oyees
wor ki ng in next bel ow feeder grades
identified for pronotion as feeder
category in the recruitment rules

shal | exercise their option of
channel wi t hin 60 days of
conpletion of their probation in
the post. The provision of option
therefore wll be available to

enpl oyees appoi nt ed or pronoted

into the grade of Rs. 1640-2900

revised. "

Feel ing aggrieved by the said decision of the Executive
Conmittee the petitioners which have given rise to these
appeal s. The said wit petitions were heard by |earned
di ngl e judge of the Hi gh Court. By his judgement dated
February 18, 1994, the |learned single Judge (GH aGuttal J.)
all oned the said petitions and held that the channel system
of pronotion laid dowmm in the Standing Instruction was
violative of the right to equality guaranteed under Article
14 of the Constitution of I ndira i nasmuch as t he
channel i sation of pronotion under the standing Instruction
confines the petitioners to channel 111 where there are only
two posts of Assistants Directors in other channels are nore
and as a result officers in those channels have accel erated
pronotions even if are junior to the petitioners and have
| esser experience. The |earned single Judge further held
that the petitioners were wongly denied he option to choose
the channel on the view that such option was avail able only
to empl oyees falling under sub-clause (3) ~of clause 10 of
the Standing Instructions. The |earned Single Judge was of
the view that sub-clause (2) of clause 10 applies to al
enpl oyees who have a desire to exercise the option to choose

a channel of pronotion and sub-clause(3) cannot be
interpreted to nean that the application of the genera
provi sion of sub-clause (2) is executed. Appeals filed

agai nst the said judgenment of the |earned single /judge by
MPEDA as well as by respondents Nos. 3,4 and 5 in O P. No.
7539/ 90 have been dismissed by the Division Bench ‘of the
H gh Court by the inpugned judgment. The |earned Judges on
the Division Bench have construed the Standing Instructions
to nean that under sub-clause(2) of clause 10 the enpl oyees
who are already in any of the channels have a legal right to
exercise their option to be considered in the matter ~ of
promotion to the post of Assistant Director in-a different
channel and that sub-clause (3) of clause 10 enpl oyees who
are outside the channels and are required to exercise their
option within a specified tine, in the absence of which they
are to be dealt wth by the Executive Committee. The
| earned Judges have, however, held to be discrimnatory.
Feel ing aggrieved by the said decision of the Division Bench
of the Court the appellants have filed these appeal s.

Dr. Rajiv Dhavan, the | earned senior counsel appearing
for MPEDA, has urged that the H gh Court was in error _in
construing sub-clauses (2) and (3) of <clause 10 of the
Standi ng instructions. The submission of the |earned
counsel is that the channels of pronotion are only in
respect of different posts falling in Goups A and B and the
right to exercise the option for the channel has been given
to employees falling in Goup C who would be pronoted to
Goup B and for the purpose of such pronotion they could
exercise their option for the channel in which they want to
be considered for pronotion to a group b post. It has been
urged that sub-clauses(2) and (3) of clause 10 have to be
read together and if, so read, the said clauses mean that
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the right o option is available only to enployees referred
toin sub-clause (3) and there is no independent right of
option given to enpl oyees other than those referred to in
sub-clause (3). Shri MJ. Vellapally, the Ilearned senior
counsel appearing for the petitioners, has, on the other
hand, urged that the High Court has rightly constructed sub-
clauses (2) and (3) of clause 10 of the standing Instruction
to nean that under sub-clause (2) a general right has been
conferred on all enployees while under sub-clause (3) a
special provision is nade with regard to enpl oyees who were
wor ki ng on the posts in the pay scale of Rs. 425-700.

On a careful consideration of the subm ssion urged by
the |l earned counsel we find considerable nerit in the
subm ssion of Dr. Dhavan. In our opinion, sub-clause (2)
and (3) of clause 10 of the Standing Instructions cannot be
read disjunctively as dealing with different sets of
enpl oyees, while sub-clause(3) deals wth certain specific
cat egories of enployees nentioned therein. Sub-clauses (1)
to (4)  of clause 10 have to be read as part of a schene and
if, they —are thus read, it would be evident that in sub-
cl ause(1l) the five channel “of pronotion have been enunerated
and reference is made to Schedule 11 which enunerates the
posts under each channel. In sub-clause(2) provision is
made for obtaining option of individual enployees considered
for the purpose of inplenentation of channels of pronotion.
Sub-cl ause(3) prescribes the conditions for exercise of
option by the enployees who have been conferred the said
ri ght. It lays down that the said option will be available
only to enployees regularly working in the pay scale of Rs.
425-500 and such enployees should exercisetheir option to
various channels wthin 60 days of conpletion of their
probation in the post and that the enpl oyees not so option
shall be placed in such channels as nmay be decided by the
Executive Committee. In sub-clause (4) it is prescribed
that the option once exercised shall~ be final. Ifilit is
held that in sub-clause (2) a general right of option has
been conferred on all the enpl oyees irrespective of 'the post
held by them sub-clause(3) would be rendered otiose. Such
a construction woul d defeat the object underlying sub-clause
(3) which in specific terms indicates that the right to
exercise the option is available only if the conditions |aid
down in the said sub-clause are fulfilled.—1n view of the
| anguage used in sub-clause (3) an enployee falling in that
sub-clause can exercise the option only in accordance with
the requirenents of that sub-clause. He cannot fall back on
sub-cl ause (2). It is also not possible to hold that while
sub-clause(3) deals wth the category of enployees referred
to in that sub-clause, the rest of the enployees are dealt
with in sub-clause(2). there is no reason why the enpl oyees
referred to in sub-clause(3) should be treated differently
fromthe rest of the enployees in the matter of exercise of
the right of option. W are, therefor, unable to agree with
the view of the Division bench if the Hi gh Court that sub-
clause(2) of <clause of the Standing Instructions confers a

general right of option to all the enployees and sub-
clause(3) confers such right to certain categories of
enpl oyees only. Having regard to the schene of clause 10

which deals with pronotion from Goup Cto Goup B and the
fact that ’'Channels of Pronotion’ only relate to posts
falling in Goup A and B, it must be held that the right of
option that has been conferred under clause 10 is avail able
only at the stage of prombtion fromGoup Cto a post in
Goup B. On that view it cannot be said that the
petitioners who were holding a post in Goup B, having been
directly appointed on the post of Quality Supervisors, can
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exercise the right of option after they have al ready been
appoi nted on a post in a particular channel

Shri Vallapally has pointed out that while the order
dated July 26, 2978 relating to appointnment of K. S. Sreedevi
contains a specific clause to the effect that her channel of

promotion shall be "Channel 111 to Quality Control and
I nspection", there is no such condition in the orders of
appoi nt nent of K Sadasivan Nair and V.|.CGeorge. It has been

poi nted out that though his appointnment was on the post of
Qual ity Supervisor, K Sadasivan Nair was working in the Sub
Regional Office, Goa and thereafter in the Research and
Product Devel opnent Section, he has transferred to the
Apprai sal and [|nvestnent Section, which does not cone under
any of the channels of pronotion. it is, further, stated
that V.I. George was also not posted as quality Supervisor
at any tinme but was posted to the Sub Regional Ofice at
Mangal ore for three years and thereafter he was transferred
and posted to the Head Ofice at Cochin in the Econom cs and
Mar keting Service .and he was transferred and posted to the
Apprai sal' and |nvestnent Section which does not cone under
any of the existing channels of pronotion and after service
in the said section for seven years, he was transferred to
the Research and product Devel opnent Section which comnes
under Channel 11 of promption. It is no doubt true that in
the case of K S. /Sreedevi there is specific nention in the
order of appointnent’ that her channel of pronotion shall be
“Channel 111 to quality Control and  lnspection " and a
simlar provision 'is not found in the orders of appointnent
of both K. Sadasivan  Nair and V.1. George, but in view of
the fact that the appointnent of both of these petitioners
was made on the post of quality Supervisor which falls in
Channel 111 wunder schedule 11 referred to in sub-clause(1)
of clause 10 of the Standing Instruction, It nust be held
that the appointnment of both these petitioners was nmade in
channel 111. The fact that after their appointment both
these petitioners worked on posts falling in other channels
would not, by itself, nean that (there has been a change in
their channel for the purpose of pronotion. There is
nothing in he Standing Instruction which may | end support to
the view that if a person is posted on a posted on a post
which falls in another channel, there is an automati c change
in the channel of pronotion. On the other hand, we find
that MPEDA in its neeting held on June 27, 1985 has taken
the follow ng decision:-
“"Mobility within the Channe
1. Chairman may transfer officers

wi t hin channel s peri odi cal |y
whenever found necessary in the
interests of ef ficiency and

exi genci es of work

2. Chairman may transfer officers

outside the <channels on working

arrangenent in the interest of

ef ficiency and exi genci es of

wor ks. "

This would show that the Chairman of MPEDA has been
enmpowered to transfer the officers within channels in the
interest of efficiency and exigencies of work. Such posting
and transfer would not result in automatic change of
channel s for the purpose of pronption

Shri S. Bal akri shnan, the | earned counsel appearing for
A. CGeetha has submitted that clause 10 of the Standing
Instructions is violate of the right to equality guaranteed
under Article 14 of the Constitution as found by the |earned
si ngl e Judge. It is submitted that there is no relation
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basis for denying the right of option to personas who are
directly recruited to a post falling in Goup B though such
aright is available to a person prompted from a post
falling in Goup Cto a post falling in Goup B. W find no
nmerit in this contention. A person who is pronoted froma
post in Goup C to a post in Goup B has been given the
right to exercise the option to choose the channel of
pronoti on for the reason that channels of pronotion that are
available in respect of posts in Goup B and Goup A only
and since as person holding a post in group C can be
promoted to a post falling in Goup B, he has been given the
right to choose a channel for pronotion before he is
pronmoted to G oup B. no right to choose a channel s
avai l abl e after his promotion to a person who has been
promoted to a Group B. ~There is thus no distinction between
a person who is directly recruited to a post in Goup B and
a person who is promoted to a post in Goup b in the matter
of exercise of option after their appointment to Goup b

When a person in directly appointed on a post falling in
Group B inone of the channels he exercise his option by
appl ying for that particul ar channel of pronoti on

Simlarly person holding a Goup C post is given the option
to choose the channel “of pronotion at the stage of pronotion
to Goup B. It cannot,” therefore , 'be said that the
conferment of right to exercise the option.in respect of the
channel of pronotion under clause 10 of the Standing
Instructions suffers fromthe vice of discrimnation. The
contention urged by the Shri Bal akri shnan cannot, therefore,
be accept ed.

For the reasons aforenentioned, we are unable to uphold
the i npugned judgenent of the Division Bench-of the Hi gh
Court. The appeals are, therefore, allowed, the inpugned
judgrment of the Division Bench of the high Court dated
Decenber 20,1994 in WA. Nos. 349/1994, 350/1994, 351/1994/
357/ 1994 and 362/1994 as wel I asthe judgnent of the |earned
singl e judge dated February 18,1994 in O P.Nos. 7539/ 1990-Y,
9209/1990-U, O P. Nos. 321/1991-L and 2058/1991-T are set
aside and the said wit petitions are disnissed. No order as
to costs.




