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PETI TI ONER
ADDL. COWM SS| ONER (LEGAL) & ANR

Vs.
RESPONDENT:
M S. JYOTlI TRADERS AND ANR
DATE OF JUDGVENT: 20/ 11/ 1998
BENCH

K. VENKATASWAM , & D. P. WADHWA.

Leave granted.

In both these appeal s which are against two separate
j udgenent of the same Division Bench of the -Allahabad High
Court, a common ‘question of lawarises. It is that in the
circunmst ance could a conpleted assessnent wunder the U P.
Sal es Tax Law be re-opened after the prescribed period when
that period was enl arged by anendi ng the law.

Facts are sim | ar

In the appeal of Lohiia Machines Limted (arising out
of SLP (c) No. 11015 of 1997)  assessnent for the year
1985-86 under the UP Trade Tax Act, 1948 (for short ’the
Act’) was conpleted on Novenber 27, 1989. The Act is al so
called the U P. Sales Tax Act. In_ the appeal of Jyoti
Traders (arising out of SLP(c) No. 8866 of 1997) assessnent
for the year 1985-86 was conpleted on  February 28, 1990.
Period for assessnment or re-assessment, which is four years
under section 21 of the Act, for the assessment year 1985-86
expired, on March 31, 1990.

The Act was extensively anmended by the UP Sal es Tax
(Amendrent and Val i dation) Act, 1991. The  anendi ng Act
received the assent of the GCovernor of Uttar Pradesh on
August 19, 1991. Different dates were prescribed for com ng
into force of wvarious provisions of the anmending Act.
Section 21 of the Act also underwent an anendrment. and the
rel evant provision with which we are concerned cane into
force with effect fromFebruary 19, 1991.

Taki ng advantage of the anmendnent to section 21
whi ch now prescribed a period of eight years, the Sal es Tax
O ficer after taking sanction fromthe Conm ssioner of Sales
Tax issued notices to the respondents in both these appeals
for re-assessment. In the case of Lohia Mchine Ltd.
sanction order is dated Decenmber 21, 1993 and notice is
dated Septenber 8, 1994. In the case of Jyoti Traders date
of sanction order is Novenber 12, 1993 and the notice had
been issued for January 11, 1994. Sanctions given and
noti ces thus issued were after nore than four years wth
reference to the assessnent year 1985-86 under the Act
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before its anendnent.

The respondent challenged both these orders of
sanction of the Conmi ssioner of Sales Tax and the notice for
re-assessment in tw separate wit petitions which were
all owed by the H gh Court and the sanction orders of the
Conmi ssioner as well as notices issued by the Sal es Tax
Oficer were quashed. This led to filing of the present
appeal s.

Rel evant provisions of section 21 of the Act are as
under : -

"Section 21. Assessnent of tax on the turnover not
assessed during the year.

(1) If the assessing authority has reason to believe
that the whole or any part of the turnover of the
deal'er, for any assessnent year or part thereof, has
escaped assessnent-to tax or -has been under assessed
or has been assessed to tax at a rate lower than
that at which it is assessable under this Act, or
any deductions or exenptions have been wongly
allowed in respect thereof the assessing authority
may, after issuing notice to the dealer and naking
such inquiry as it may consi der necessary, assess or
re-assess the dealer or tax according to |aw

Expl anation...........7.

(2) Except as otherw se provided in this section no
order of assessnment or re-assessment under any
provision of this Act for any assessment year shal
be made after the expiration of four years from the
end of such year."

By the anmending Act a proviso was added to
sub-section 2 as under: -

"Provided that if the Conmmi ssioner of Sales Tax, on
being satisfied on the basis of reasons recorded by
t he assessi ng authority that it is just and
expedient so to do aut hori zes the assessing
aut hority in that behalf, such assessnent or
re-assessnment may be made after the expiration of
the period aforesaid but not after the expiration of
ei ght years from the end of such year
not wi t hst andi ng t hat such assessnent or
re-assessment may involve a change of opinion."

There are other anendnents in section 21 which were
nmade by subsequent anending Acts but with those we are not
concer ned.

As noted above, the proviso to sub-section 2 of
section 21 as inserted by the amending Act, 1991 canme into
force with effect fromFebruary 19, 1991.

H gh Court had held that sanction issued by the
Conmi ssioner of Sales Tax for initiation of proceedings
under Section 21 of the Act for the Assessnent Year 1985-86
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was barred by limtation and that the proviso to Section
21(2) of the Act which had been introduced with effect from
February 19, 1991 and was inapplicable to the Assessnent
Year 1985-86 as the assessnment order for this year had been
made rmuch before the introduction of the proviso to Section
21(2) of the Act. High Court was thus of the view that when
the period for assessnent or re-assessnment for the year
1985-86 under Section 21 of the Act before insertion of the
proviso to Sub-section (2) thereof had expired on March 31,
1990, the amendrment, had no effect.

M. Coel , | earned counsel for the appellant
submtted that iif we accept the i nterpretation to
Sub-section (2) of Section 21 to hold that the anendnment is
of prospective nature it will nake the proviso redundant.

He said proviso in fact operates after expiry of four years
peri od prescribed under that sub-section and that notice has
to follow after the order is obtained fromthe Conm ssioner
and not before that. Strong reliance was placed by himon a
decision " of this Court in Commercial Tax O ficer and others
Vs. Bi swanat h-Jhunj hunwal I'a and another (1996 (5) SCC 626).
In this case, which is under the Bengal Finance (Sales Tax)
Act, 1941 the respondent, a registered dealer under this
Act, was assessed for the assessnent years Chitra Sudi 2023
and 2024. The assessnents were conpleted on February 17,
1969 and March 26, 1969 respectively. Under rule 80 (5) of
the Bengal Sales  Tax Rules. 1941 nmade under that Act the
assessnment coul d have been reopened only within a period of
four years. This Rule 80(5) in relevant part is as under:-

"80(5) The Commi ssioner or any other authority
to whom power in this behalf has been del egated by
the Commi ssioner, shall not, of his own  notion
revi se any assessment made or order passed under the
Act or the rules thereunder if -

(ii) the assessnent has been made or 't he order
has been passed nore than four years previously."

Bengal Sales Tax Ordinance, 1973 was pronul gated
which was later replaced by the Bengal Finance (Sales Tax)
(Third Anendnment) Act, 1974. This amendi ng Act substituted
Section 26(1) of the principal Act under which now the State
CGovernment was enmpowered to nake rules, with prospective or
retrospective effect for carrying out the purposes of the
Act. Wth this new power conferred on the State Governnent
Rul e 80(5) was anended by notification issued on March 30,
1974 anending the sane with effect from Novenber 1, /1971
and in relevant part now it reads as under: -

"80(5) The Conmissioner or any other authority to
whom power in this behal f has been del egated by the
Conmi ssioner shall not, or order passed under the
Act or the rules thereunder if --

(ii) the assessment to Rule 80(5) as aforesaid
Commercial Tax Oficer issued notices on Novenber 7,
1974 re-opening the conpleted assessnents for the
years Chitra Sudi 2023 and 2024. These notices were
challenged in the Calcutta Hgh Court by wit
petition questioning the legality of the notices.
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Hi gh Court uphel d t he contention of the
respondent - assessee that by the anmendnent of the
Rul e, assessnents which had been conpleted could be
revised within six years of the date of such
conpletion, but when the wit to revise t he
assessnments under the unanended provision of the
rule stood barred on the date of the amendnent, such
assessnments could not be re-opened or revised. High
Court said that the notification did not either
expressly or necessary inplication confer any power
of revision of assessment which stood barred on the
date on which it was issued. After referring to
decision of this Court in the cases of ITOvs. S K

Habi bul | ah [(1962) 44 | TR 809], S.S. Gadgil, |ITO
vs. Lal and Co. (53 I'TR 231) and J.P. Jani, ITO
vs. I nduprasad Devshanker Bhatt [(1969) 72 | TR 595]

this Court held as under :-

"12. What, therefore, we have to seek is the clear
nmeaning of thee said Notification. |If there be no
doubt about the mneaning, the anendment brought about
by the said Notification nmust be given full effect.
If the |anguage expressly so states or clearly
effect from 1.11.1971, so as to enconpass al
assessnments /‘nmade within they have becone final by
reason of the expiry of the period of four years or
not .

13. By reason of the said Notification, with effect
from 1.11.1971, Rule 80(5)(ii) has to be read as
barring the Comm ssioner (or other authority to whom
power in this behalf has been delegated by the
Commi ssioner) from revising of his own notion any
assessnent nade or order passed under the Act or the
rules if the assessnent has been made or the order
has been passed nore than six years previous to
1.11.1971. Put conversely, with ef f ect from
1.11.1971. Rule 80(5)(ii) pernmits the Commi ssioner
(or other authority) to revise of his own notion any
assessnment made or order passed under the Act or the
rul es provided the assessnment has not been nade or
the order passed under the Act or the rules provided
the assessnment has not been made or the order passed

nore than six years previously. Thi's being the
pl ai n meani ng, the said Notification nmust be given
full effect. Full effect can be given only if the

said Notification is read as being applicable not
only to assessnents which were inconplete but al so
to assessnents whi ch had reached finality by reason
of the wearlier prescribed period of four years
havi ng el apsed. Where | anguage as unanbi guous as
this is enployed, it nust be assuned that the
| egi sl ature intended the anended provision to apply
even to assessnents that had so becone final; if the
intention was otherw se, the |egislature would have
so stated.”

M. Agrawal, who appeared for Lohia Machine Ltd. and
M. Hansari a, for Jyoti Traders, submitted that the
amendnment woul d not have any retrospective operation and
that High Court was right inits view To get support for
their argunments reference was nmade to the decisions of this
Court in Y. Narayana Chetty & Anr. vs. Income-Tax officer
Nellore, & Ors. [(1953) 35 ITR 388]. S.S. Gadgil vs. Lal &
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Co. [(1964) 53 ITR 231]. J.P. Jani, ITO vs. I|nduprasad
Devshanker Bhatt [(1969) 72 |ITR 595] and The Ahnedabad
Manufacturing & Calico Printing Co. Itd. vs. S.C. Mehta
I ncome-tax O ficer and another [1963 Supp. (2) SCR 92].

In Y. Narayana Chetty & Anr. VS. | ncome- Tax
Oficer Nellore & Ors. one of the questions raised was that
proceedi ngs taken by the Incone Tax officer under Section 34
of the Incone Tax Act, 1922 were invalid because the notice
required to be issued under the said section had not been
i ssued agai nst the assessees contenplated therein. Thi s
Court said that the Incone Tax O ficer had purported to act
under Section 34(1)(a) against the assessee and proceeded to
hol d as under:

"The said sub-section provides inter alia that "if
the I ncone-tax officer hhas reason to believe that by
reason of the om ssion or failure on the part of the
assessee to nmake a return of his income under
Section 22 for any year or to disclose fully and
truly al | mat eri al facts necessary for his
assessnment for that year, incone, profits or gains
for that year, incone, profits or gains chargeable
to income-tax has been under-assessed", he my,
within the/'tinme prescribed, "serve on the assessee a
notice containing all or any of the requirenents
which rmay be included in~ _the notice under
sub-section (2) of section 22 and nmay proceed to
re-assess such income,  profits or  gains."” The
argument is that the service of the requisite notice
on the assessee is a condition precedent to the
validity of any re-assessment nade under t he
validity of any re-assessnent made under Section 34;
and if a wvalid notice is notissued as required,
proceedi ngs taken by the Incone-Tax Oficer in
pursuance of an invalid notice and consequent orders
of re-assessnent passed’ by himwuld be void and
i noperative. |n our opinion, this contention is
wel | - f ounded. The notice prescribed by section 34
cannot be regarded as a nere procedural requirenent;
it isonly if the said notice is served on the
assessee as required that the Incone-tax officer
woul d be justified in taking proceedings against
him |If no notice is issued or if the notice issued
is shown to be invalid then the validity of the
proceedi ngs taken by the Income-tax Oficer ~ wthout
a notice or in pursuance of an invalid notice would
be illegal and void. That is the viewtaken by the
Bonbay and Calcutta Hi gh Courts in conm ssioner of
I ncome-tax vs. Ranmuskh Mtilal [(1955) 27 1TR 54]
and R K Das & Co. vs. commissioner of lIncone-tax
[(1956) 30 ITR 439] and we think that viewis
right".

In S.S. Gdgil vs. Lal & Co. Section 34 of |ncone
Tax Act, 1922 was consi dered which prescribed a period of
one year for assessnent or re-assessnent in the case of
i ncome escapi ng assessnment in the case of a person deened to
be an agent of a non-resident person. By Section 18 of the
Fi nance Act, 1956, period of one year was increased to two
years. The rel evant clauses of Section 34 prescribing the
period within which notice nmay be issued read as foll ows:

“I'f he may in cases falling under clause (a) at any
time within eight years and in cases falling under
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clause (b) at any tinme within four years of the end
of that year, serve on the assessee...... a notice
containing all or any of the requirenments which may
be included in a notice wunder sub-section (2) of
section 22 and nmay proceed to assess oOr reassess
such incone, profits or gains or reconpute the |oss
or depreciation allowance;.......

provided that------ ce

(ii1) \Were the assessnment nmade or to be nmade is an
assessnment nmade or to be nade on a person deened to
be the agent of a non-resident person under section
43, this sub-section shall have effect as if for the
peri ods of eight years and four years a period of
one year was substituted.”

By section 18 of the Finance Act, 1956 section 34 was
extensively  anmended and clause (iii) of the proviso was
substituted by the followi ng proviso

"Provided further that the Income-tax Oficer shal
not issue’ a notice under this sub-section for any
year after the expiry of two years fromthat year if
the person on whom an assessnent or reassessnent s
to be made' in pursuance of the notice is a person
deened to be the agent ~of a non-resident person
under section 43."

I ncome-tax O ficer, therefor, could issue a  notice
to a person deened to be the agent of a non-resident after
the expiry of two years fromthe date of the expiry of the
assessment year. It was comon ground that section 18 of
the Finance Act, 1956 was not given retrospective operation
before April 1, 1956. The question before this Court was
whet her the Income-tax O ficer could issue a notice of
assessnent to a person as an agent of a non-resident party
under the amended provisions when the period prescribed for
such notice had, before the Arended Act cane into force,
expired. This Court said that the Anending Act cane into
force after the period provided for issue of a notice under
Section 34, before it was anended, had expired. ~ The Court
said that in considering whether the amending statute
applied, the question was one of interpretation, i.e., to
ascertain whether it was the intention of the legislature to
deprive a taxpayer of the plea that action for assessment or
re-assessment could not be comenced, on the ground that
bef ore the anmendi ng Act becane effective, it was barred. The
Court then held as under:

"As we have already pointed out, the right to
conmence a proceeding for assessnment against the
assessee as an agent of a non-resident party under
the Income-tax Act before it was amended, ended on
March 31, 1956. It is ture that under the amending
Act by Section 18 of the finance Act, 1956,
authority was conferred upon the Incone-tax O ficer
to assess a person as an agent of a foreign party
under Section 43 within tw years fromthe end of
the year of assessnent. But authority of the
I ncome-tax OFficer wunder the Act before it was
amended by the Finance Act of 1956, having already
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cone to an end, the anending provision will not
assist himto commence a proceedi ng even though at
the date when he issued the notice it is within the
peri od provided by that amending Act. This will be
so, notwi thstanding the fact that there has been no
det erm nabl e point of time between the expiry of the
time provided under the old Act and the comrencenent
of the anmending Act. The legislature has given to
Section 18 of the Finance Act, 1956, only a linmted
retrospective operation, i.e., up to April 1, 1956,
only. That provision nust be read subject to the
rule that in the absence of an express provision or
clear inplication, the |egislature does not intend
to attribute to thee anmending provision a greater
retrospectivity than is expressly nmentioned, nor to
aut horise the I'nconme-tax-of ficer to commence
proceedi ngs whi ch before the new Act cane into force
had by the expiry of the period."

I'nJ.P. Jani, Inconme-Tax Oificer, Crcle TV Ward G
Ahredabad & Anr. VS. I'nduprased - Devshanker Bhatt the
assessment for the assessment year 1947-48 was conpl eted on
January 31, 1952 under the Income Tax Act, 1922. Therefore,
the Income-tax O ficer received information that a certain
profit made by the assessee had escaped assessnent by reason
of the assessee not having disclosed at the tinme of the
origi nal assessnent. The Income-tax O ficer, therefore,
after obt ai ni ng the approval of  the Conmi ssioner of
I ncome-tax issued notice dated March 27, 1956 under Section
34(1)(a) of the Incone-tax O ficer conpleted re-assessnet
proceedi ngs. Assessee went in appeal to the Appellate
Assi stant Conmm ssioner who allowed the sanme by order dated
January 5, 1963 and set aside the order of ‘assessnment on the
ground that there was no valid service of notice. By this
time, Income Tax Act, 1961 had cone into force. On January
4, 1963, the Incone-tax O ficer issued a notice calling upon
the assessee to show cause why proceedings should ' not be
taken under Section 147(a) of the new [Act for brining to
tax the escaped profit of the assessee. Subsequent |y,
noti ce wunder section 148 of the new Act  was issued.
Assessee protested against this new notice on the ground
that action under the old Act had become time barred and the
new Act had no application to his case. After considering
the provisions of the old Act and Section 297 of the new Act
whi ch repealed the old Act and on the effect of the repeal
this Court said that all the new sections nust be read as
applicable only to those cases where right of thelncone-tax
Oficer to re-open the assessnment was not barred under. the
repeal ed section. The Court held as under

“In our view, the new statute does not disclose in
express ternms or by necessary inplication that there
was a revival of the right of the Income-tax Officer
to re-open an assessnment which was already barred
under the old Act. This viewis borne out by the
decision of this Court in S.S. Gadgil vs. Lal & Co.
[(1964) 53 I TR 231].

This Court observed that neither by express terns nor by
necessary implication did section 297(2)(d)(ii) disclosed
that there was revival of the right of the incone-tax
Oficer to re-open an assessnent which was already barred
under the A d Act. The Section was applicable only to those
cases where the right of the Incone-Tax O ficer to re-open
the assessment was not barred under the old Act.
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In The Ahnedabad Manufacturing & Calico Printing
Co., Ltd. Vs. S.C. Mehta, Incone-tax Oficer & Anr. in
its assessnment to income tax for the year 1952-53, the
appel l ant, a conpany, had been granted under the provisions
of the Finance Act, 1952, a rebate on a portion of its
profits of the previous year, that is, 1951 which it had not
distributed as dividends to its shareholders. In the next
assessment year 1953-54, the appellant used a part of the
af oresaid undistributed profits for declaring dividends. As
the law then stood, nothing could be done by the revenue
authorities to wthdraw the rebate earlier granted on the
ground of the profits being utilised in declaring dividends
ina latter year. FromApril 1, 1956, however, there was a
change in the |l aw as sub-section (10) of Section 35 of the
I ncome-tax Act, 1922, was brought into force then. By an
order made on March 27, 1958, under that sub-section, the
aforesaid rebate was w thdrawn and the appellant was call ed
upon to the High Court at Bonbay for a wit to quash the
order of ‘March 27, 1958, on the ground that sub-section (10)
was not applicable to the facts ~of this case. That
application was dismssed by the H gh Court. The appeal in
the Supreme Court was against this decision of the High
Court at Bonbay di sm ssing the application. Now sub-section
(10) of Section 35 /of the Incone-Tax Act was enacted by the
Fi nance Act of 1956. That sub-section, in so far as it is
necessary to state for the purpose of = this -case, provided
that where in any' of the assessnent years 1948-49 to
1955-56, a rebate of income-tax was allowed to a conpany
under the Finance Act prevailing in that year on a part of
its total incone "and subsequently the ampunt on which the
rebate of incone-tax was allowed as aforesaid is availed of
by the conpany, wholly or partly, for declaring dividends in

any year ............ t he | ncome- t ax Oficer shal
re-conmpute the tax payable by the conpany by reducing the
rebate originally allowed." The sub-section in substance

permts a rebate duly allowed(in any year before it cane
into force to be withdrawn if "subsequently" the amunt on
which the rebate was allowed "is availed of" "for declaring
di vidends in any year". The appellant contended that the
sub-section did not apply unless the amount on which the
rebate was granted was availed of for declaring dividends
after the sub-section had cone into force, that is, after
April 1, 1956 and, therefore, it did not apply to the
present case. It was said that if it-werenot so, the
sub-section woul d be given a retrospective operation and the
rule was that it was to be presunmed that a statute dealing
with substantive rights was not to have such operation.
This Court, per majority (3 : 2), held that sub-section
(10) of Section 15 was applicable to the present case.
Sarkar, J. who was in mgjority, in his concurring judgnent,
observed as under:

"There is no dispute that by sub-section (10) the
| egislature intended to penalise a case wher e
subsequent to its enactnent, the anount on which
rebate had been granted was utilised in declaration
of dividends. Now is there any reason to think that
the legislature did not want to inpose the penalty
al so on those who had earlier utilised the amobunt in
decl arati on of dividends? There was no specia
merit in these latter cases. And | also think that
they forned the najority of the cases. The grant of
rebat e having been stopped after March 31, 1956,
there was no occasion to provide for cases of such
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grant thereafter. Al these circunstances lead ne
to the view that the intention of the legislature
was to penalise the cases of utilisation of anpunts
on which rebate had been granted in paynment of
di vi dends whi ch had happened before the sub-section
cane into force. The renedy which the sub-section
provided would largely fail in any other view The
general scope and purview of the sub-section and a
consi deration of the evil which it was intended to
renmedy lead ne to the opinion that the intention of
the legislature clearly was that the sub-section
should apply to the facts that we have in this
case."

Hi dayatul |l ah, J. who spoke for the mgjority said that
sub-section (10) was ~introduced into section 35 of the
Income Tax Act, 1922 by the Finance Act, 1956 and that if
there was nothing nore in the | anguage of the sub-section to
give it operation from an earlier date it would have
operated “only from April 1, 1956 but the |anguage of the
sub-section gave it additional retrospectively and said so
in such clear and unabi-guous | anguage as to | eave no doubt.
He then observed

“I'n the present case, this is “so. The assessee
conpany declared dividends “in the calendar year
1952. The ‘assessnent year was 1.4.1953 to
31. 3. 1954. The letter witten on March 18, 1958,
asking the assessee conpany to show cause was within
the four years reckoned from the end  of the
financial year (31-03-1954) in which the amount on
which rebate of Inconme-tax was availed of for
declaring dividends. It conplied with the letter of
the sub-section. Since the power comenced on
1.4.1956, the utnost reach of the Income-tax Oficer
woul d be the end of the assessnent year 1952. Any
declaration of dividend after 1 day of April, 1952,
out of accumul ated profits of any of the years in
whi ch rebate was earned woul'd be within tine for the

recall of the rebate. But a declaration prior to
1.4.1952 woul d be beyond the power of the | nconme-tax
Oficer torecall. This meaning is the only _nmeaning

which the plain words of the section can bear. Any
other neaning might nake sub-s.(10) unwor kabl e
because no conpany, with the know edge that rebate
woul d be recalled, would like to declare dividends
after April 1, 1956 out of anpunts on which rebate
was earned. If the other neaning was " attributed,
sub-s. (10) mght well be a dead letter. The
sub-section was obviously the result of noting how
rebates were earned and | ater were being utilized to
fill the pockets of the sharehol ders. The amendnent
met this situation and did it in very clear terns.”

We do not think that decisions in the cases of Y.Narayana
Chetty & Anr. S. S Gadgil and J.P. Jani, ITO are of any
help in interpreting the provisions of law now before us.
In Y. Nar ayana Chetty’s case, this Court upheld the
contention of the assessee that the notice on the assessee
is a condition precedent to the validity of reassessnent
made under Section 34 of the Income Tax Act, 1922. The
Court said that notice prescribed under this section could
not be regarded as a nere procedural requirement and that
the Income-tax Oficer gets jurisdiction to reassess only
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when notice is served on the assessee as required. In S.S
Gadgil's case, this Court said that in considering whether
the anendi ng statute applied, the question was one of the
interpretation and that the amendi ng provision nmust be read
subject to the rules that in the absence of an express
provision or clear inplication the |egislature does not
intend to attribute to the anmending provision a greater
retrospectively than expressly nentioned. J.P. Jani’'s case
was concerned with the retrospective operation of the new
I ncome Tax Act, 1961 when assessnent proceedi ngs under the
old Income Tax Act, 1922 had al ready concluded and period to
re-open the assessnent under the old Act had becone barred.

The two decisions in the cases of The Ahnmedbad
Manuf acturing & Calico ~Printing Co. Ltd. and Bi swanath
Jhunj hunwal la & Anr. ~are nore closer to the issue involved
inthe present case before us. They laid down that it is
the | anguage of the provision that matters and when neaning

is clear, it has “to be given full effect. 1In both these
cases thi's Court held that the proviso which anended the
exi sting provision gave it retrospectively. When the

provision of lawis explicit, it has to operate fully and
there could not be any limts to its operation. This Court
i n Bi swanat h Jhunj hunwal l'a case said that. if the [|anguage
expressly so states or-clearly inplies, retrospectively nust
be given to the provision. Under Section 34 of the Incone
Tax, 1922, it is the service of the notice which is sine qua
non, an indispensable requisite, ~for the ‘initiation of
assessment or reassessment proceedings where incone had
escaped assessnent. That is not so in the present case.
Under sub-section (1) of Section 21 of the Act before its
amendnment, the assessing authority may, afterissuing notice
to the deal er and making such inquiry as it nmay consider
necessary, assess or reassess the dealer according to |aw
Sub-section (2) provided that except as otherw se provided
in this Section no order for any assessment year shall be
nmade after the expiry of 4 years fromthe end of such year

However, after the anendnent, —a proviso was ‘added to
sub-section (2) wunder which Comm ssioner of @ Sales Tax
authorizes the assessing authority to nmake assessment or
reassessnent after the expiration of 8 years fromthe end of
such year not wi t hst andi ng t hat such assessnent or
reassessnment nay involve a change of opinion. The proviso
cane into force we.f. February 19, 1991. W do not think
that sub-section (2) and the proviso addedto it |eave
anyone in doubt that as on the date when the proviso cane
into force, the Conm ssioner of Sales Tax coul d authorise
maki ng of assessment or reassessment after the expiration of
8 years fromthe end of that particul ar assessnent year. It
is imaterial if a period for assessment or reassessnent
under sub-section (2) of Section 21 before the addition of
the said proviso had expired. Here, it is the conpletion of
assessment or reassessment under Section 21 which is ‘to be
done before the expiration of 8 years of that particular
assessment year. Read as it is, these provisions would nean
that the assessment for the year 1985-86 could be re-opened
up to March 31, 1994. Authorisation by the Conm ssioner of
Sal es Tax and conpl eti on of assessment or reassessment under
sub-section (1) of Section 21 have to be conpleted within 8
years of the particular assessnment year. Notice to the
assessee follows the authorisation by the Conm ssioner of
Sales Tax, its service on the assessee in not a condition
precedent to re-open the assessnent. It is not disputed
that a fiscal statute can have retrospective operation. |If
we accept the interpretation given by the respondents, the
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proviso added to sub-section (2) of Section 21 of the Act
becones redundant. Commencenent of Act can be different
than the operation of the Act though sonetinme both may be
the sane. Proviso now added to sub-section (2) of Section
21 of the Act does not put any emnbargo on the Comm ssioner
of Sales Tax not to reopen the assessment if period, as
prescribed earlier, had expired before the proviso cane into

operation. One has to see the |Ianguage of the provision

If it is clear, it has to be given its full effect. to
reassure oneself, one my go into the intention of the
| egislature in enacting such provision. The date of
commencement of the proviso to Section 21(2) of the Act does
not control its retrospective operation. Earlier the

assessment/ re-assessnment could have been conpleted wthin
four years of that particul ar assessnment year and now by the
amendnent adding proviso-to section 21(2) of the Act it is
ei ght years. The only safeguard being that it 1is after
sati sfaction of thee Comm ssioner of Sales Tax. The proviso
is operative from February 19, 1991 and a bare reading of
the proviso shows that the operation of this proviso related
and enconpasses back to previous ei ght assessnment years. W
need not refer to the provisions of |Incone Tax Act to
interpret proviso to Section 21(2) Language of which is
clear and unanbi guous and so i s the intention of
Legi sl ature. We /arethus, of the view that H gh Court was
not right in quashing the sanction given by the Conm ssi oner
of Sales Tax and notices issued by the Assessing Authority
i n pursuance thereto.

We, therefore, set aside the inmpugned judgments and
orders of the High Court and all ow the appeals with cost.




