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1. The order of ach|ttaI passed by a Division Bench of the
Al | ahabad Hi gh Court 'is the subject matter of challenge in this
appeal . Before the High Court the respondent had chall enged

the correctness of the judgnment and order dated 24.5.1980
passed by the then | X Additional Sessions Judge, Kanpur
convicting himfor an offence punishabl e under Section 302 of
the Indian Penal Code, 1860 (in short-the IPC) and sentencing
himfor inprisonnent for life.

2. Prosecution version in a nutshell is as foll ows:

3. The deceased in this case was Mohammed Anwar. He
was in love with the younger sister of the accused Mushtaq
Al am and both of themwanted to nmarry each other, which
nove was bei ng opposed by the accused and his famly
menbers. On this issue the accused even harassed and used
to beat her sister, consequently she commtted suicide.
Accused Mushtaqg Al am becane inimcal to the deceased as he
thought that it was on account of himthat his sister ended
her life.

4. On 18.8.1979 at about 11.00 p.m the deceased was
com ng back hone fron1kbl|n1CDIIege crossing alongwith
Shakir (PW1). Wen they were in front of Jay Bharat
Washi ng Conpany, accused-appellant appeared there with a
country made pistol in his hand and fired a single shot on the
back of the deceased, who on being hit, fell down on the
ground. The incident was wi tnessed by Shakir (P.W1) in the
electric light emanating fromthe nei ghbouri ng houses. The
cries of the deceased and Shakir (P.W1) attracted to the
scene of occurrence Ghul am Mustafa (PW4) and Mohamred
Jam |, who saw the accused running away fromthe scene of
occurrence. Simlarly, constable Amar Singh (PW7) also
reached the spot on hearing shouts for help

5. Shakir (P.W1) got the First Informati on Report (Ex.Ka.1)
scri bed by Mohammed Hasan and | odged the sanme on that

night at 11.40 P.M at police station Raipurwa. Head constable
Deena Nath (P.W 2) prepared check report and registered the
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case under Section 307 |.P.C. After receiving information of
the death of Mhanmmed Anwar the case was converted to

under Section 302 |.P.C. Sub-Inspector Ramyagya Singh

(P.W6) was the Investigating Oficer who rushed to the spot
after registration of the case but did nothing in the night and
col l ected bl ood fromthe scene of occurrence in the norning of
19.8.1979. He al so made an inspection of the scene of incident
and prepared site plan (Exb.Ka.12). The wi tnesses were al so
interrogated. On transfer of I|nspector Ranyagya Singh, Sub-

I nspector O.P. Mshra (P.W8) took up the investigation and he
submi tted charge sheet agai nst the accused.

6. After the conpl etion of investigation, charge sheet was
pl aced and in view of the denial of the accusations trial was
held. At the trial, 8 witnesses were exam ned. PW1 clainmed to
be an eye-wi tness and PW4 clained to have arrived at the

spot inmmredi ately after the occurrence. The trial court found
the evidence of PW 1, 4 and 7 to be credible and cogent and,
therefore, recorded conviction and i nmposed sentence as noted
above.

7. Bef ore the Hi gh Court the stand of the accused was that
the evidence of PW 1, 4 and 7 does not inspire confidence and
the presence of the so-called eye-wi tness and that of PW4, PW
7 appear to be totally w thout any truth and the prosecution
version is rendered unacceptable in view of the nedica

evi dence.

8. The State’s stand, on the other, hand is that the evidence
has been analysed in great detail by the trial Court and,
therefore, the H gh Court should not have accepted the stand

of the accused.

9. The Hi gh Court, as noted above, directed acquitta
doubting credibility of prosecution version

10. In support of the appeal, (|l earned counsel for the
appel | ant submitted that the Hi gh Court shoul d not have

di scarded the evidence of PW 1, 4 and 7. There is no/infirmity
in their evidence to warrant interference.

11. Learned counsel for the accused-respondent on the ot her
hand supported the judgnent of acquittal passed by the Hi gh
Court.

12. The Hi gh Court has taken note of several factors to find

the prosecution version inprobable. PW1 stated that he and
the deceased had gone to take tea after dinner. In the post
nortemreport it was found that there was no presence of food
in the stomach except 20 grans of watery fluid and even the
small intestines were enpty. According to PW1 the Police
Constable (PW7) arrived at the spot inmediately and he had
taken the deceased to the hospital. Both PW. 1 and 4

admtted that the nanes of the assailants were not disclosed
by PW1 to PW7. Only name of the deceased was told. The

Hi gh Court found it inprobable that when the Police

Constabl e had arrived at the spot why the name of the
assailant could not have been told. Further, PW1 had
accepted that he had not acconpani ed the deceased to the
hospital and waited at the spot for about 40 m nutes before he
left for the police station to |odge the first information report.
This, according to the Hi gh Court, was al so un-natura

conduct. In a normal course, he could have either

acconpani ed the deceased or could have i mediately gone to

the police station which was not very far away fromthe place
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of occurrence to |lodge the FIR

13. So far as the gun shot injury is concerned, the
prosecution version was contrary to what PW1 deposed.

Though oral testinmobny has to get preference over the nedica
opi nion, yet when the latter totally inprobablises a witness’s
oral testinony, same is a relevant factor.

14. The presence of PW. 1 and 4 at the spot has al so been
found to be not established. PW4 is the owner of a tea stall
The High Court found that he had no reason to go out in the
night to take tea at another tea stall which was at a distance
fromhis own house. The evi dence of PW1 so far as manner of
assault and about his presence has been stated to be not
consistent. In the examination-in-chief he stated that both he
and the deceased were com ng together when the accused put

the pistol on the side of the deceased and shot. On being shot
at, both PW1 and the deceased cried loudly but in the cross
exam nati on he categorically admtted that he was at a

di stance ‘and was comi ng behi nd the deceased as he had

stopped mid way for urinate. That is why he was not by the
side of the deceased. The High Court referred to this aspect to
concl ude that possibility of his having seen the assail ant was
renote. The reasoning indicated by the Hi gh Court to discard
the prosecution version, as anal ysed above, does not suffer
fromany infirmty to warrant interference.

15. The appeal fails and is dismssed.




