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Leave granted.

The Departnent of Personnel and Training, Andaman & Ni cobar
Admi ni stration (Adm nistration) issued a circular letter, stating

"As you may be aware, ‘as per the-instructions of the
Government of India, whereas validity of panel prepared
agai nst pronotion quotais generally limted to one year
there is no fixed life of the panel against direct
recruitnent post. Accord ing to the Govt. of Indias
instructions therefore 3 panel prepared for direct
recruitment should not be unduly inflated and shoul d take
care of inmmedi ate vacancies and those which are likely to
occur in the near future. A nmaxi mum of ten percent
addi ti onal persons can be kept on the panel against the
exi sting vacancies at the tine of preparation pf panel or
vacancies likely to occur in the near future. —Such a
provi si on has been kept so that government can obtain

the services of better qualified persons if they becone
avail able in due course of tine.

It has however been observed that these
i nstructions of the Governnment of |India are not even
followed by all the Departnents of this Adm nistration
whi |l e preparing panel for direct recruitment as well as for
pronoti on.

It is, therefore, brought to the notice of “all the
Departments that in future panel for pronotion as well as
for direct recruitment against various categories of posts
shoul d be prepared strictly in accordance with the
instructions of the Govt. of India issued fromtinme to
time."

Three vacancies for the post of Pharmacist were notified in the year
1999. Applications were invited fromthe eligible candidates. |In the
advertisenent issued therefor, it was categorically stated
" EMPLOYMENT NEWS

Applications are invited fromthe eligible |Ioca
candi dates for the post of Pharmaci st Under the A & N
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Heal th Departnent, Port Blair

a) No. of vacancies :- 3 (three)"
The 1st Respondent together with others, pursuant to or in furtherance
of the said advertisement filed application. Interviews therefor were held in

1999. A select list of three candidates was prepared on the basis of the
recomendati ons nmade by the Selection Commttee on 27.5.1999. The said

three persons accepted the offer and joi ned services. The Sel ection

Comm ttee, however, made a |list of 19 candidates for future appointnents
occurring if any, in the said year. The said select list, according to
Appel | ant, was prepared in violation of the purported statutory instructions
dated 26.6.1992. Al the three vacancies in the post of Pharmaci st having
been filled up, the said panel was directed to be cancelled by an order dated
7.12.1999. Several candidates purported to be aggrieved by and dissatisfied
therewith, filed an Original Application before the Central Adm nistrative

Tribunal, inter alia, contending that as the panel was drawn for future
vacanci es, they were entitled to be appointed agai nst the vacanci es occurring
thereafter. It was furthernore contended that as several new posts were

likely to be created and/or likely to fall vacant in the near future, they should
be directed to be appointed in such vacancies. During pendency of the said
application, another advertisenment was issued on 17.5.2000 for filling up of

one vacancy, which occurred in the year 2000. Interview was also held on
26. 6. 2000 and the said vacancy had also been filled up. The said fact was
brought on record by Appellants herein. By an order dated 13.9.2002, the
Tribunal rejected the said Original Application, inter alia, opining

" In the present case, however only 3 candi dates had
figured in the select list for inmmediate appointnment and
the panel of candidates in the waiting list had been
cancel l ed on the ground that one of the candidates in that
panel was not qualified and that the preparation of the
panel was not in accordance with the Governnent of

I ndi a/ A&N Admi ni stration instructions:™

It was further observed

Y When only three vacanci es had been advertised, the
preparation of a waiting list containing 19 candi dates
does not appear to be either |egal or reasonable.” Besides
in this case, against the three advertised vacancies, the
three sel ected candi dates have been appoi nted. In any
case, the contention of the applicants that this pane
shoul d be operated even beyond a period of one year is
rejected as they thensel ves have stated that it should be
operated for one year which is as per the rules. ~In the
facts and circunmstances of the case; the inpugned order

of cancellation issued by the respondents dated 7.12.1999
cannot be held to be arbitrary, illegal or against the rules
which justifies any interference in the matter."

The said order came to be questioned before-the Cal cutta High
Court. A Division Bench of the said Court dismssed the said wit petition
stating :

"Qur attention was not drawn to any statutory or
ot herwi se rul es authorizing the authority concerned to
keep the panel alive after supplying the notified
vacancies. That being the position, it is well settled in
| aw t hat the panel stood | apsed the nonment notified
vacanci es had been filled up.”

A review application was filed by the 1st Respondent and by reason of
the inpugned judgnment, the sane was all owed by anot her Division Bench of
the said Court, stating
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"Having regard to the unusual nature of the case,
we have devoted considerable time to the subm ssions
made on behal f of the parties, both in support of the
application and against it, and we are convinced that the
order of the Division Bench sought to be revi ewed
suffers fromerrors apparent on the face of the record.
We are of the view that while expressing the correct |ega
position, the Division Bench appears to have applied the
said provisions erroneously in the facts of this case, since
the list of selected candi dates was not confined only to
the i mmedi ate vacanci es but also in respect of future
vacancies as well. W are inclined to agree with M. Roy
that the first three names were in respect of immediate
vacanci es and the object of preparing a |ist other nanmes

was for the definite purpose of filling up future
vacancies. It is not as'if there was no intention that the
panel was to be utilized at a | ater stage and was neant
only for filling upthe three inmedi ate vacanci es, which

were then existing under one-and the sane sel ection.”

M. B. Datta, the |earned Additional Solicitor General appearing on
behal f of Union of India subnmtted that as the |ife of the panel was one year
the i nmpugned judgment cannot be sust ai ned.

M. Gaurav Jain, |earned counsel appearing on behalf of Respondents,
on the other hand, urged that keepingin viewthe fact that Respondent No.1
has been appoi nted in August, 2005, pursuant to the judgment of the High
Court, this Court may not exercise its discretionary jurisdiction under Article
136 of the Constitution of India.

Recruitnent process, as is well known, nust be comensurate with
the statute or the statutory rule operating in the field. W have noticed

her ei nbef ore, adverti senent was made for three posts. It was not indicated
therein that another panel for filling up of the future vacancies was to be
prepared by the Selection Conmttee. In the select list prepared by the

Sel ection Conmittee, the nane of 1st Respondent was at Serial No.4.
Recomendati ons were nade containing the nanes of 19 persons for future
vacancies. Only because a panel has been prepared by the Selection
Committee, the sanme by itself, in our opinion, would not nmean that the sane
shoul d be given effect to irrespective of the fact that there was no such rule
operating in the field. The Selection Conmittee was bound to conply with
the selection process only in terns of the extant rules. It was bound to
follow the stipulations nade in the advertisenent itself.” Even in the
advertisenment it was not indicated that a select 1ist would be prepared for
filling up future vacancies. The Selection Committee, having been

appoi nted only for recomrendi ng the nanes of suitable candi dates, 'who

were fit to be appointed, could not have enbarked upon the question as
regards |ikelihood of future vacancy.

The Revi ew Bench of the High Court posed unto itself a wong
guestion. It did not say how an error apparent on the face of the record had
been committed. It did not assign sufficient or cogent reason to hold as to
how the Original Application before the Tribunal woul d have been
mai ntai nable if the petitioners had no existing legal right. The 1st
Respondent did not have any legal right to be appointed. He filed an
application pursuant to the said advertisenent. It is not his case that his
application had not been considered. He did not raise any plea of unfair
treatment. No mal afi de was al so al | eged.

Life of a panel, as is well known, nust be for a limted period. It is
governed by the statutory rules. Fromthe circular letter dated 26.6.1992 it is
evident that ordinarily the Iife of the panel should be for one year. What had
been indicated therein was that the panel prepared for recruitnent should not
be unduly inflated. Vacancies should ordinarily be notified keeping in view
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the i mediate future need. It has categorically been stated that only upto a
maxi mum of 10 additi onal persons were kept in a panel against the existing
vacanci es which were likely to occur in future. The said circular letter was
nmeant to be applied in a case where, thus, nore than 10 vacancies were

notified. 1t did not have any universal application. By reason of the said
circular letter, the ordinary life of the panel was not to be extended. Thereby
no new practice or rule was brought into force.

In Madan Lal & Ors. vs. State of J & K & Os. [(1995) 3 SCC
486], this Court held

"It is no doubt true that even if requisition is nade
by the Government for 11 posts the Public Service
Conmi ssion may send nerit list of suitable candi dates
whi ch may exceed 11. That by itself may not be bad but
at the tinme of giving actual appointnents the nerit |ist
has to be so operated that only 11 vacancies are filled up
because the requisition being for 11 vacancies, the
consequent adverti senent and recruitment could al so be
for 11 vacancies and no nore. It is easy to visualise that
if requisitionis for 11 vacancies and that results in the
initiation of recruitnment process by way of
adverti senent, whether the advertisenent nentions
filling up of 11 vacancies or not, the prospective
candi dates can easily find out fromthe O fice of the
Conmi ssion that the requisition for the proposed
recruitment is for filling up 11 vacancies. In such a case a
gi ven candi date may not like to conmpete for diverse
reasons but if requisition is for larger nunber of
vacancies for which recruitment is initiated, he may |ike
to conpete. Consequently the actual appointnments to the
posts have to be confined to the posts for recruitnment to
whi ch requisition is sent by the Government. In such an
eventuality, candidates in excess of 11 who are |lower in
the merit list of candidates canonly be treated as wait
listed candidates in order of merit to fill only the el even
vacanci es for which recruitnment has been nade, in the
event of any hi gher candi date not being available to fil
the 11 vacancies, for any reason. Once the 11 vacanci es
are filled by candi dates taken in order of nerit fromthe
select list will get exhausted, having served its purpose.

* * * *

In the present case as the requisition is for 11 posts
and even though the Comm ssion mght have sent |ist of
20 sel ected candi dates, appointments to be effected out of
the said list would be on 11 posts and not beyond 11
posts, as discussed by us earlier. This contention wll
stand accepted to the extent indicated hereinabove."

In State of U P. & Os. vs. Harish Chandra & Os. [(1996) 9 SCC
309], it was opined

"Coming to the nerits of the matter, in view of the
Statutory Rules contained in the Rule 26 of the
Recruitment Rules the conclusion is irresistible that a
select list prepared under the Recruitnent Rules has its
l[ife only for one year fromthe date of the preparation of
the list and it expires thereafter. Rule 26 is extracted
her ei nbel ow i n extenso

"26. Appoi ntnent by appointing authority.- The
select list referred to in Sub-rules (6) and (7) of Rule 23
shal |l be forwarded by the Selection Conmittee to the
appoi nting authority mentioning the aggregate nmarks
obtained at the selection by each candi dates. The nane of
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general and reserve candi dates shall be arranged by the
appointing authority in a common |ist according to the
nerit of the candi dates and the appointnent shall be
offered in the order in which the names are arranged in
the list shall hold good for a period of one year fromthe
date of selection.™

Not wi t hstandi ng the aforesaid Statutory Rule and
wi t hout applying the mind to the aforesaid Rule the Hi gh
Court relying upon sone earlier decisions of the Court
came to hold that the |list does not expire after a period of
one year which on the face of it is erroneous. Further
guestion that arises in this context is whether the High
Court was justified in issuing the mandamus to the
appel l ant to nmake recruitnent of the Wit Petitioners.
Under the Constitution a mandamus can be issued by the
Court when the applicant establishes that he has a |l ega
right to the performance of legal duty by the party agai nst
whom t he mandanus is sought and said right was
subsisting onthe date of the petition. The duty that may
be enjoi ned by mandanmus nmay be one inposed by the
Constitution or a Statute or by Rules or orders having the
force of law. But no nandamus can be issued to direct
the Government to refrain fromenforcing the provisions
of law or to do sonething which is contrary to |aw "

Yet again, in Surinder Singh & Ors. vs. State of Punjab & Anr.
[ (1997) 8 SCC 488], it was stated

"It is in no uncertain words that this Court has held

that it would be an inproper exercise of power to nake
appoi nt nents over and above those advertised. It is only
in rare and exceptional circunstances and in_energent
situation that this rule can be deviated from It should be
clearly spelled out as to under what policy such a
deci si on has been taken. Exercise of such power has to be
tested on the touchstone of reasonabl eness. Before any
advertisenment is issued, it would, therefore, be incunmbent
upon the authorities to take into account the existing
vacanci es and antici pated vacancies. It is not as a natter
of course that the authority can fill up nore-posts than
advertised."

The Division Bench of the High Court commtted a serious error in

entering into the nmerit of the matter while exercising its review jurisdiction

The court’s jurisdiction to reviewits own judgnent, as is well known, is
l[imted. The Hi gh Court, indisputably, has a power of review, ‘but it nust be
exercised within the framework of Section 114 read with Order 47 of the
Code of Civil Procedure. The High Court did not arrive at a finding that
there existed an error on the face of the record.. In fact, the H gh Court,
despite noticing the argunent advanced on behal f of ‘Union of India that 't he
1st Respondent had no legal right to be appointed, proceeded to opi ne that
the panel prepared for filling up of future vacanci es shoul d be given effect
to. The review of the Hi gh Court was not only contrary to the circular letter
i ssued by Union of India, but also contrary to the general principles of |aw
The Iife of a panel ordinarily is one year. The same can be extended
only by the State and that too if the statutory rule permits it to do it. The

H gh Court ordinarily would not extend the life of a panel. Once a pane
st ands exhausted upon filling up of all the posts, the question of enforcing a
future panel would not arise. It was for the State to accept the said

recomendati ons of the Selection Commttee or reject the sane. As has

been noticed hereinbefore, all notified vacancies as al so the vacancy which
arose in 2000 had al so been filled up. As the future vacancy had al ready
been filled up in the year 2000, the question of referring back to the pane
prepared in the year 1999 did not arise. The inpugned judgrment, therefore,
cannot be sustai ned.
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Conming now to the plea of |earned counsel that Respondent No.1 has
been appointed in August, 2005, in our opinion, is not of much significance.
I f he has been appointed pursuant to the order of the Hi gh Court, the same
i nvariably would be subject to the result of this appeal. Respondent No.1
did not have any legal right to be appointed even out of the said panel. His
position was at Serial No.4 and not even at Serial No.l1l. Therefore, there
were three persons in the panel above him The H gh Court, therefore,
commtted a manifest error in issuing the inpugned directions. Synpathy
al one, in our opinion, cannot be a ground to allow the H gh Court judgnent
to be sustained, although, it is ex facie illegal. {See Maruti Udyog Ltd. vs.
Ram Lal & Ors. [(2005) 2 SCC 638].}

For the reasons aforenentioned, the inpugned judgnent cannot be
sustained. It is set aside accordingly. The appeal is allowed. In the facts
and circunstances of the case, however, there shall be no order as to costs.




