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DATE OF JUDGVENT: 26/08/2003

BENCH
S. N VARIAVA & H K Sema.

JUDGVENT:
JUDGMENT

S. N Variava, J

Thi s Appeal is against an order dated 13th Septenber, 1996

passed by the Hi gh Court of Rajasthan

Briefly stated the /facts are as foll ows:

The Appel |l ants had sanctioned a | oan to the Respondents agai nst
security of a nortgage. As the Respondents failed to repay the | oan
the Appellants filed an application under Sections 31 (1) (a) and (c)
and 32 of the State Financial Corporation Act for recovery of a sum of
Rs. 10, 89, 265.88. Parties conprom sed the dispute and signed a deed
of conprom se. The relevant terns of the conpronise deed read as
fol |l ows:

"1. XXX XXX XXX

2. That the company hereby confirmthe bal ance dues

of the Corporation (after deductionof Rs. 1,00, 000/-
(Rupees one | akh only) received on 1.4.1976) as on
5.9.1977 at Rs. 12,08, 806.83 ps. (Rupees Twel ve | akhs

ei ght thousand ei ght hundred six and pai sa eighty three
only) as per the statenent of account encl osed herewith
and agree to pay the said dues as fol lows alongw th future
interest @5% above the bank rate prevailing fromtine to
time subject to a mnimmof 13-1/2% per annum or at

such other rate of interest as nmay be decided by the
Corporation for simlar advances fromtinme to tinme, wth
hal f yearly rests on product basis and expenses and cost of
l[itigation. The increased rate of interest shall apply from
the 1st January, 1977. (enphasis supplied)

XXX XXX XXX

7. That the conpany and the Corporation further
specifically agree that on non payment of consenting two
installments of the repaynment of the |l oan for the | oan or

i nterest or expenses herei nabove nentioned or on breach

of any of the terns and conditions of this conpronise, the
Corporation shall have the right to receive the whol e dues
in one |lunmp-sumand to get the conpromni se decree

executed by sale of nortgaged and attached properties

and to ask the |l essee to pay the rent directly to the

Cor poration."

On 22nd Septenber 1977 an Order came to be passed wherein it
was recorded that the parties had conprom sed and that they had
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filed the conprom se deed in Court. The Order then reproduces the
entire conprom se deed. Clause 5 of the Order, which is relevant,
reads as under:

"5. Therefore, the application is allowed and the suit is
decreed in terms of conpromise in favour of plaintiff-
corporation and agai nst the defendant of Rs. 12, 08, 806

and 83 paise only. The defendant shall pay the interest on
this amount at the rate of 5% nmore than the current Bank
interest rate which all not be less than 13-1/2% and the

cost of the suit shall be paid by the defendant. The
increased rate of interest shall be effective we.f. 1.1.1978.
The above anpunt be paidin the installnments as per the

terns of the conmprom se. ~ The conpromi se shall form part

of the decree and the corporation shall be entitled to
realize the anpunt of conprom se decree fromthe

property of the defendant which is nortgaged with the
corporation and the sane has been attached." (enphasis
suppl i ed)

Payments were not nade, as contenplated by the conproni se

deed. The Appellants thus initiated execution proceedings on 5th
February 1987. As has becone conmon nowadays, the Respondents

filed an application under Section 22 of the Sick Industrial Conpanies
Act, 1985. They thus nmanaged to effectively delay execution.
Unfortunately for the Respondents the Board directed w nding up of

the Respondent conpany. The Respondents filed an appeal before
AAIlI.FR The Respondents submitted a rehabilitati on scheme

wherein it was shown that a sumof Rs 62.72 | akhs was to be paid to
the Appellants. On 18th August, 1994 A A l.F. R passed an order
directing that a sumof Rs 62.72 | akhs be paid to the Appellants so
that the properties could be rel eased from nortgage. The Respondents
do not pay the anount. They now cannot al so del ay execution any

| onger.

On 27th Septenber, 1995 i.e. nore than 9 years after the

execution proceedings were filed, the Respondents file an application
under Section 151 of the Civil Procedure Code objecting to the
calculation of interest with half yearly rests. The executing Court
overrul ed the objections and directed execution. The Respondents file
a Revision Petition before the H gh Court. This has been all owed by the
i mpugned Judgnent. The Hi gh Court has held that that the Appellants
are not entitled to charge interest on half yearly rests basis. Hence
this Appeal

On behal f of the Appellants M Jain subnmitted that the decree

was in terms of the conprom se deed. It was subnmitted that the
conprom se deed, which had been signed by both the parties, clearly
provided that interests could be charged on half yearly rests basis. It
was submitted that under Order 23 Rule 3 Civil Procedure Code 'the

Court has to pass the decree in terms of the conpromise. It was
submitted that the words "the defendant shall pay the interest on this
amount at the rate of 5% nore than the current Bank interest rate

whi ch are not be less than 13 1/2 % do not alter the main provision
in the conmprom se deed whereunder interest is payable with half

yearly rests. It is submitted that through i nadvertence the Court has
omitted to nmention that interests is payable with half yearly rests. It
was submitted that the High Court has exceeded its jurisdiction under
Section 115, Civil Procedure Code, by revising/nodifying the decree. It
was submitted that the High Court overl ooked the fact that the decree
had been passed in pursuance of a conprom se deed signed by the
parties.

As against this M Diwan, on behalf of the Respondents,
submtted that the H gh Court had correctly held that the decree did
not provide for interests on half yearly rests basis. M Diwan submtted
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that, even though the Respondents signed the conproni se deed, they
were not agreeable to paynent of interest from lst January, 1977 as
in the comprom se deed the sumof Rs 12,08, 806.83 was the figure
payabl e along with interest on 5th Septenber, 1977. It was subnitted
that the Respondent was also not willing to pay interest with half
yearly rests. It was subnmitted that the Respondent was al so not wlling
to pay expenses. It was pointed out that on 12th Septenber, 1977

when the conprom se deed was filed in Court tinme was taken for
argunents. It was submitted that on 21st Septenber, 1977 the Court
heard argunments. It was submitted that the final O der was dictated
on 22nd Septenber, 1977. It was pointed out that the Order dated 22nd
Sept enber, 1977 read as foll ows:

"Order dictated and pronounced. Amount

conprom sed at Rs. 12,08, 806.83 be decreed in favour of
the applicant and agai nst the Defendant. Conprorm se be
attached to decree. Installnments be paid as nmentioned in
the conprom se Order issued on the matter of interest

al so. ' Decree be prepared as per Order passed today.
Conpromi se be attached to the Decree" (enphasis
suppl i ed)

It was submitted that after hearing arguments the Court whil st

passing the decree/in ternms of the conpromise nodified the

conprom se deed in three aspects viz (a) the increased rate of interest
was to be payable with effect from 1st January, 1978 instead of 1st
January, 1977 (b) the Court did not allow charging of interest on half
yearly rests basis (c) expenses were not permitted. It was subnmitted
that the final decree which had been drawn up contai ned the above-
nentioned three differences. It was also submtted, rather faintly, that
the Appellants thensel ves understood that in the final decree interest
had not been granted on half yearly basis. The application for
execution of decree was shown to Court. It was subnitted that

paragraph 7 clearly indicates that the Appellants themnsel ves

understood that they had not been granted interest with half yearly

rests. Par agraph 7, which has been relied upon reads as under
"7. Amount with interest due On the decreetal amount of
upon the decree or other Rs. 12,08,806/- the rate of

relief granted thereby interest will be @5%nore
together with particul ars than the preval ent bank rate

or any cross decree and not |ess than 13-1/2%

from1l.1.77 to 2.2.87 =

Rs. 46,59, 920. 83. Cost

of litigation Rs. 12.50/- cost of
execution Rs. 10/-."

At this stage itself it nust be nentioned that along with the application
for execution a statenent showi ng interest due has al so been

annexed. The statement clearly indicates that interests has been

cal cul ated on half yearly basis. There is thus no substance in the

submi ssion that paragraph 7 indicates that the Appellants thensel ves
understood that interest on half yearly basis was not granted under

the decree.

It was submitted that if the Court were to hold that the decree
was in terms of the conprom se deed then the decree woul d be
uncertain and i ncapabl e of being executed as it would be uncl ear
whet her the future interest was to be at the rate of 5% above the
prevailing bank rate subject to a mnimum of 13 1/ 2% per annum or
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whet her the future interest was to be at such other rate of interest as
may be decided by the Corporation for similar advances fromtine to
time. It was submitted that it woul d be unclear and uncertain as to
what was meant by the words "with half yearly rests on product

basis". It was submitted that it would be unclear whether the half
yearly rests on product basis was to be only applied if the rate of
interest was to be decided by the Corporation and not if the rate of
interests was to be 5% above the prevailing bank rate subject to a
mnimmof 13 1/2 % It was subnitted that the final decree which

had been passed renoved these uncertainties by providing for sinple
interest at the rate of 5% above the prevailing bank rate subject to a
m ni mum of 13 1/ 2%

It was submitted that the decree being clear the executing Court
could not go behind the decree. It was submitted that the executing
Court erred in rejecting the objections raised by the Respondents. It
was submitted that the Respondents coul d have | ed evidence to show
that it was pursuant to the argunents made before the decree was
passed that the trial Court nade the aforenmentioned three changes
whi | st passing the decree.

Rel i ance was pl aced on the case of Vasudev Dhanjibhai Mdi v.

Raj abhai Abdul Rehman-reported in 1970 (1) SCC 670. In this case it

had been held that the executing Court cannot go beyond the decree.

It has been held that the executing Court nust take the decree
according to its tenor. It was held that the executing Court cannot
entertain any objection that the decree was incorrect in law or in fact.
It was held that the decree, even if erroneous, is binding between the
parties.

Reliance is also placed on the case of Greater Cochin

Devel opnent Authority v. Leelamma Val son reported in 2002 (2) SCC

573. In this case a decree was passed in terns of the award given by
the arbitrators. The decree provided forinterest only up to the date of
the decree. Thereafter an application, under Section 114 G vi

Procedure Code, was made for nodification of the decree on the

ground that "by an accidental slip, omission or oversight" future
interest fromthe date of the decree to paynent had not been provided
for. This application was rejected. It was held that there was no

om ssion or slip. It was held that the Court had not granted any future
interest. No appeal was filed against this order. In the execution
proceedi ngs future interest was al so cl ai med. The executing Court
refused future interest but the H gh Court, in Appeal, construed the
decree and held that the decree was in terms of the award and the
arbitrators had granted interest till paynent. The H gh Court held that
therefore future interest was payabl e and allowed execution even for
future interest. This Court held that the reasoning of the H gh Court
woul d normal Iy have been faultless. In other words this Court held

that when a decree is in terns of award (or sone other docunent |ike

a conpromi se deed) the terns of that award/ docunent have to be

| ooked that to see what is provided in the decree. "However on facts of
that case this Court held that in the earlier application, under Section
114 Civil Procedure Code, it had already been held that the Court had
refused future interest. This Court held that once future interest had
been refused and no appeal had been fil ed agai nst that Order
subsequently future interest could not have been granted.

Rel i ance was al so placed on the case of Bhawarlal Bhandari v.

Uni versal Heavy Mechanical Lifting Enterprises reported in 1999 (1)
SCC 558. In this case the judgnent debtor chall enged the decree,

when it was before the executing Court, on the ground that the award
on which the decree was based was a nullity. It was subnmitted that the
award had been filed in Court by the arbitrator 4 years after it was
passed. This Court held that the executing Court could not go beyond
the decree. It was held that the executing Court had to take the
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decree according to its tenor and that the executing Court could not
entertain any objection that the decree was incorrect in |law or on
facts.

Rel i ance was next placed on the case of Raneshwar Dass QGupta

v. State of U.P. reported in 1996 (5) SCC 728. In this case it was held
that the executing Court cannot travel beyond the decree. It was held
that the executing Court only got jurisdiction to execute the decree. It
was held that the executing Court could not granted interest, on the
noney decree, when interest was not granted in the decree.

Rel i ance was next placed on the case of C.V. Rajendran v. N. M

Muhamed Kunhi reported i'n 2002 (7) SCC 447 wherein it has been

hel d that principles of res judicata applied even to different stages of
the sanme proceeding. It has been held that if an i ssue has been

decided at an earlier stage it cannot be allowed to be re-agitated at a
subsequent st age.

Based on the above authorities M Divan submitted that the
decree being clear the executing Court could not go beyond the decree
on the basis that there was a nistake in the decree. He subnitted that
the decree had been passed after hearing argunents on behal f of both
the parties on what the final decree should be as per the conprom se
deed. He submtted that even on principles of res judicata the
Appel l ants are precluded from now contending that they were entitled
to interest on half yearly basis.

Finally M Divan made a Wth Prejudice Ofer. He stated that the
Respondents are willing to pay to the Appellants a sumof Rs 75 | akhs
in full and final settlement of all the clains of the Appellants.

We have considered the rival subm ssions. There can be no
di spute to the proposition that the executing Court cannot go beyond
the decree. There can be no dispute that the executing Court nust
take the decree according to its tenor. Al so as has been set out in the
Greater Cochin Devel opnment Authority’'s case (supra) when a decree is
in terms of an award/docunment then the terms of that docunent have
to be looked at. In this case the decree is in terns of the conprom se
deed. The decree does not provide that the conproni se deed or any of
its terns have been varied. To be renenbered that the decreeis
passed under Order 23 Rule 3 Civil Procedure Code. Under this
provision normally the Court passes the decreein ternms of the
conprom se. O course the Court can nake a change.” However-if the
Court was meking a change it woul d have had to record why it was
nmaki ng the change and what change it was nmaking. It could not then
provide that the decree was in terns of the conpromise. If the Court
was not passing the decree in terns of the conprom se then this
openi ng portion of the decree could not have been there. The
subsequent portion is nere classificatory in nature as to which of the
options was to be exercised. This does not govern or detract fromthe
main terns of the decree which is a decree in terns of the
conprom se. Clauses 2 and 7 of the conpronise deed nake it very
clear that the Appellants were entitled to charge interest on half yearly
basis. W see no substance in the subnission that the "half yearly
rests" was to apply only if the rate of interest was to be decided by the
Appel l ants. These words clearly applied to both the options. In the
classificatory portion the words "on half yearly basis" have not been
nentioned because the portion is only clarifying howinterest was to be
calcul ated. This portion thus does not detract fromthe fact that the
decree is in ternms of the conprom se deed. Merely because somne
ot her m nor changes, which appear to be inadvertent changes, have
crept in do not also detract fromthe fact that the decree is in ternms of
the conpromi se deed. W also do not find any uncertainty in the
decree.

In this view of the matter we are unable to sustain the inpugned
Judgnent. It is accordingly set-aside and the Order of the executing
Court is restored.
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The Appea
cost.

is allowed accordingly. There wll

be no order

isto




