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ACT:

Forward Contracts (Regulation) Act, 1952, ss. 113 (aa),
15(3A)--Bye-l aws nade under Act-Wrking Manual. Chapter V,
Bye-Laws 1, 15 and 17-Contract, providing for arbitration
Not executed in prescribed formContract is not enforceable
Bye-law 1(b) when read with Byelaws 15 and 17 i s nandatory.

HEADNOTE

The appellant was a menber of the East India Jute and
Hessi an Exchange Limited, the only association recognised
under the provisions of the Forward Contracts (Regul ation)
Act 1952. The respondent was  not a nenber of t he
associ ati on. On Decenber 21, 1962 a transaction was entered
into between the parties by nmeans of letter witten by the
responden, to the appellant. It was agreed between the
parties that apart fromthe terns nmentioned in the letter
all other ternms and conditions of the East India and Hessian
Exchange standard contract would be applicable to the
contract. The standard contract 'forns and the rules and
bye- 1 aws of the Exchange inter alia, provi ded f or
arbitration of the Bengal Chanber of Commerce and |ndusrry.
On disputes arising between the parties the appellant
referred its claimto the arbitration of the Bengal = Chanber
of Commerce and Industry. Wen the Chanber proceeded wth
the arbitration pursuant to the reference the respondent
filed a petition before the Calcutta H gh Court under s. 33
of the Indian Arbitration Act, 1940. The Hi gh Court came to
the conclusion that the contracts in question violated bye-
laws 1 (b) and 15 in Ch. V of the Wrking Manual and the
contravention of these bye-laws rendered the contracts
illegal under the provision is of bye-law 17 of the sane
Chapter. In particular the H gh Court noticed the absence of

any term in "he contracts simlar to cl. (2) in the
prescribed form in Appendix 11 which read : "Buyers to
give...... clear working days notice to place goods

al ongside." Appeal against the judgnent of the Hi gh Court
was filed by special |eave.
HELD : The H gh Court was right in holding that the
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contracts in question were not in the prescribed form and
thus they did not conply with the requirenent of bye-law 1
of Ch. V. There can be no nanner of doubt that bye-law is
mandat ory when read with bye-laws 15 and 17. [756 (]

Under bye-law 15 no nenber shall enter into any transferable
specific delivery contract otherwise than on terns and
conditions prescribed under the bye-laws and under bye-I|aw
17 if there is a contravention, inter alia of bye-law 15 the
contract shall be rendered illegal by virtue of the provi-
sion contained in s. 15(3A) of the Forward Contracts
(Regul ation) Act. Section 11(3)(aa) specifically emnmpowers
the Exchange to make bye-laws the contravention of any of
whi ch shall nake a forward contract entered into otherwi se
t han in accordance wth such bye-laws illegal. I f,
therefore, the contracts in question did not conply with the
requi rement of bylaw- 1 (b) of Ch. V they would be rendered
illegal and void. [ 756 H, 757 A

There was non-conpliance with condition No. 2 despite the
fact that in the letters evidencing the contracts it was
mentioned that all other terns

752

:and condition of the standard contracts of the Exchange
woul d be applicable. =~ Even'if it was not necessary to use
the sanme | anguage the nunber of clear working days had to be
specified which was not done in the contracts in dispute.
Condition No. 2 cannot be said to be inconsequential because
it must be stipul ated how nany worki ng days notice has to be
gi ven by the buyers to place goods al ongside "export vessel
in the Port of Calcutta." [757 C D

In the result the appeal nust fail

Radhaki sson Gopi ki sson v. Bal nukand Ranthandra. 60 |.A 63,
referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : "Civil Appeals Nos. 2012 and
2013 of 1966.

Appeal s by special |eave fromthe judgnments and orders dated
April 4, 1966 of the Calcutta Hi gh Court in Matters Nos. 26
and 27 of 1966.

A. K. Sen, O P. Khaitan and P. N. Qupta, for the appellant
.A. No. 2012 of 1966).

0. P. Khaitan and D. N. Gupta, for the appellant (in C A
No. 2013 of 1966).

S. T. Desai, H K Puri and K K. Jain, for the respondent
(in CA No. 2012 of 1966).

H. K. Puri and K. K. Jain, for the respondent ((in C A
No. 2013 of 1966).

The Judgrment of the Court was delivered by-

-Gover, J. These two appeals by special |leave are from a
judgrment of the Calcutta H gh Court holding that the
di sputes between the parties could not be referred to
arbitration.

It is necessary to state the facts only in Cvil Appeal No.

2012/ 66. The appellant was and still is a nmenber of the
East India Jute & Hessian Exchange Limted, hereinafter
called the "Exchange", which is the only associ ati on
recogni sed under the provisions of the Forward Contracts
(Regul ation) Act 1952, hereinafter called the "Act". The
respondent is not a nenber of the said association. On

Decenber 21, 1962 a transactions was entered into between

the parties by neans of a letter witten by the respondent

to the appellant. This letter was in the following terns :
"W have today bought fromyou the follow ng

(in C
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goods

Description : Jute Carpet Backing cloth bound

of cardboard cores 152" wi de.

753

Weight : 9 oz on 36".

Wap Ends Per Inch 15.

Weft Ends : Per Inch 13.

Ol contents: Upto 2%

Quantity. 5,000 Rolls, each roll havi ng

conti nuous

| ength of 300 yards approximately.

Rate : Rs. 4,000 per ton.

Delivery: 500 Rolls monthly; March 1963 to

Decenber 1963.
Al'l other terns and conditions of the East |ndia and Hessian
Exchange standard contract wll be applicable to this
contract. Please sign your acceptance on the duplicate copy
of thisletter."
The appellant fromtine to tine delivered certain Rolls of
Jut e Carpet Backing cloth under the aforesaid contract, the
price of which was paid by the respondent. As regards the
bal ance nunber of Rolls deliverable under the contract the
appel  ant  purchased ~back —and the respondent resold the
bal ance quantities of goods by a contract dated Decenber 9,
1963 which transaction was enbodied in a letter of the
appel l ant to the respondent dated Decenber 9, 1963 and which
was countersigned by the respondent. According to the
appel lant it was agreed or understood between the parties
that deliveries under the two contracts of Decenber 21, 1962
and Decemnber 9, 1963 woul d be set of f agai nst each other As
regards 1,000 Rolls deliverable for the npbnths of August and
Septenber 1963 under the contract dated Decenmber 21, 1962
the appellant is stated to have received fromthe respondent
difference in the price of goods but in respect 'of the
bal ance of 1500 Rolls the respondent did not pay the
di fference. The appel | ant demanded the difference  payable
by the respondent under the said contracts. D sputes and
di fferences having arisen between the parties in the natter
the appellant referred its Claimto the arbitration of
Bengal Chanber of Commerce and Industry. this was purported
to have been done on the footing that the contracts provided
that all terns and conditions thereof would be governed by
the bye-laws of the Exchange for trading in transferable
specific delivery contracts. The standard contract forns
and the rules and bye-laws of the Exchange, inter —alia,
provided for arbitration of the Bengal Chanmber of Conmerce
and I ndustry. VWen the Chanber proceeded with t he
arbitration pursuant to the reference the respondent filed a
petition before the Calcutta H gh Court on February 19, 1966
under S. 33 of the Indian Arbitration Act 1940. It was
prayed that the extent and validity of the arbitration
agreement contained in the contracts be determ ned and
1-L694Sup. Cl /171
754
it be declared that there was no valid arbitration agreenent
between the parties in respect of the contracts dated
Decenber 21, 1962 and Decenber 9, 1963. The nmain point
raised in the respondent’s petition was that the contracts
were not in accordance with the provisions of the Act or the
bye-laws of the Exchange and were not in the forns

prescribed and were, 'therefore, void and illegal. Thi s
petition was heard by A N Sen, J., who allowed the
petition and held that the contracts were illegal and there

was no valid arbitration agreement between the parties.
The Act provides for regulations of certain matters relating
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to forward contracts, the prohibition of options in goods
and for matters connected therewith including the setting up
of a Forward Markets Comm ssion, recognition of association
for the purpose of the Act, for issuing notifications for
regulating or prohibiting forward contracts and option in
goods etc. Section 1 1 enpowers a recogni sed association to
nmake bye-laws for the regulation and control of forward
contracts subject to previous approval of the Centra
Covernment. Sub-section (3) of s. 11 is as fol ows

(3) "The bye-laws under this section may(-a)
specify the bye-laws The contravention of any
of

which shall. make a contract entered into

ot herwi se than in accordance with the bye-Ilaws
voi d under sub-section

(2) of section 15;

(aa) specify the bye-law$ the contravention of
any of ~which shall make a forward contract
entered into otherwise than in accordance with

the bye-laws illegal under sub-section (3A) of
section 15.
(b) ..o "

Under s. 15(1) the Central Government may by notification
decl are the circunstances in which the forward contracts in
notified goods would be void and illegal.  Sub-section (2)
of S. 15 provides that any forward contract in goods entered
into in pursuance of sub-s. (1) whichis in contravention of

any of the bye-laws specified in this behalf under cl. (a)
of sub-s. (3) of s. 11 shall be void. Sub-section (3A)
makes any forward contract ~in goods entered into in

pursuance of sub-s. (1) which-at the date of the contract is
in contravention of any of the bye-laws specified in this
behal f under cl. (aa) of sub-s. (3) of s. 11 illegal
By neans of a notification dated March 29, 1958, the Centra
CGovernment decl ared as foll ows :-

"I'n exerci se of the powers conferred by sub-s.

(1) of
section 15 of t he Forwar d Contracts
(Regul ation) Act,

755

1952 (74 of 1952) the Central ~Governnent
hereby declares that the said section shal
apply to jute goods (hessian cloth nade of
jute or bags of such hesisan cloth and sacking
cloth) in the Gty of Calcutta."
Pursuant to the provisions of s. 1 1 of the Act and the
Exchange made bye-laws for trading in transferable specific,
delivery contracts in jute goods. These bye-llans and the
forns of the contract prescribed are contained in Wrking
Manual Volune 111. Chapter V of the Bye-laws contains
general trading provisions. According to bye-laws (1)(b)
all Transferable Specific Delivery Contracts shall @ be in
witing in the prescribed-forns (Appendix Il for jute .goods
and Appendix IV fort raw jute). Cause (g) of the aforesaid
bye- 1 aws (1) laid down t hat al | transferabl e
specific delivery contracts shall be to the provisions of
the byelaws. Bye-laws 15 and 17 nay be reproduced
15. " No nmenber shal | enter into a
transferable specific delivery contract in raw
jute and/or jute goods otherw se than on the
terns and Conditions prescribed under these
Bye-|l aws. "
17. " Any transferable specific delivery
contract entered into a raw jute and/or jute
goods which at the date of the contract is in
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contravention, of the provisions of any of the

Bye-laws 1 (c), 13, 14, 15 and 16 of-C

hapter V

shall be illegal wunder the provisions of

Section 15 (3A) of +the Forward Contracts

(Regul ation) Act, 1952."
The nmain controversy has centered on the question whether
the contracts out of which the disputes arose were in the
form set out in Appendix Il in the Wrking Manual. It was
mai nt ai ned by the appellant that although the contracts out
of which the disputes arose did not strictly conformto the
prescribed form but they were substantially, in the same
terns as were contained in the form As only substantia
conpliance was necessary the appellant could not be denied
the benefit of bye-laws contained in Chapter X of the
Worki ng Manual relating to-arbitration. Byelaw (1) of that
Chapter provides that arbitratioon of any clainms and di sputes
whet her-admi tted or not arising out of or in relation to al
transferabl e specific delivery contracts in raw jute and/or
jute goods between nenbers or between nenbers and non-mem
bers under the provisions of the bye'laws shall be referred
to the Tribunal of Arbitration either of the Bengal Chanber
of Commerce and Industry or of the Indian Chanber of |
Commerce, Calcutta, | as is agreed in_ the contract 1in
accordance with the rules franed by the said Chanber for the
purpose of arbitration by
7 56
its tribunal fromtime to time provided wherein a T.S. D
contract the nane of the Tribunal of Arbitration of either
of the aforesaid two Chanbers i's omtted, ~such. reference
shall | be made to the Tribunal of Arbitration of the Benga
Chanber of Commerce and industry. The case . of t he
respondent, however. was that the con'tracts were not in the
form contained in Appendi x 11 in the Working Mnual ' which
was the prescribed form under the bye-1aws and therefore the
bye-laws including the one relating to arbitration in
er X could not be made applicable for the, purpose  of
referring the disputes to the Tribunal of Arbitration which
in the _present case, was the Bengal Chanber of Conmmrerce
I ndustry, Calcutta. The High Court canme to the
conclusion that, the con.tracts in question violated bye-
laws 1 (b) and 15 in Chapter V of the Wrking Mnual . The
Contravention of these bye-laws rendered the contracts
illegal under the provisions of bye-law 17 ,of the sane

Chapter. The Ilearned Judge noticed in. particular the

absence, of any termin the contracts sinmilar to clause (2)

in the prescribed formin Appendix Il which is as follows
"Buyers to give............. cl ear working

days notice to place goods al ongside."

Now in the contracts no such term appeared that the buyers
would give clear notice to place goods al ongside; - of the
nunber of ’working days specified. It has been contended
before wus on behalf of the appellant that the nere absence
of this condition or term in the contracts was not
sufficient to take themoutside the prescribed form which
had only to be substantially conplied with and it was not

necessary that blanks in each and every condition in the
form shoul d have been filled up. It has further been urged
that byelaw 1| (b) of Chapter V Could not be regarded as
mandatory requiring the details in the formin Appendix 11
to be conpleted in all cases. Even with reference to
condition (2) in the prescribed formit has been subnitted
that iif the nunmber of days was not specified a reasonable
time should have been read into that ,condition. |In other
words the buyers were to give notice to place goods along

Chapt

and
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side within a reasonable tine.

In our opinion, the High Court was right in holding that the
contracts in question were not in the prescribed form and
thus the did not conply with the requirement cl bye-law |
(b) of Chapter V. There can be no manner of doubt that bye-
law i s mandatory when read with bye-laws 15 and 17. It nust
be renenbered that under bye-law 15. no nenber shall enter
into any transferable specific delivery contract otherw se
than on ternms and conditions prescribed under the bye-Iaws

and under Dbye-law 17 if there is a contravention, inter
alia, of bye-law 15 the contract shall be rendered illega
by virtue of the provisions contains in s. 15

757

3A) of the Act. Section 11 (3) (aa) specifically enmpowers
the exchange to nmake bye-laws the contravention of any of
which hall make a forward contract entered into otherw se
t han in accordance wth such bye-laws illegal. I f,
therefore, the contracts in question did not conply with-the
requirenent of bye-law 1(b) of Chapter V they would be
rendered 'illegal and void.

It is true that in the letters evidencing the contracts it
was Mentioned "all other terns and conditions of the East
India and Hessian Exchange standard contract wll be
appl i cabl e", which may be taken to inport conditions 1 to 7
given in the penultimte colum of the prescribed form
There Would still be non-conpliance with condition No. 2
reproduced before. Even if it was not necessary to use the
same | anguage the nunber of clear working days had to be
specified which was not done in‘the contracts in dispute.
Condition No. 2 cannot be regarded as inconsequentia
because it nust be stipul ated how many worki ng days notice
has to be given by the buyers to place goods alongside
"export vessel in the Port of Calcutta". Literal conpliance
with the prescribed formmy not be essential but ' if the
contract does not, contain all the terms and conditions set
out in the form the contract wll be void wunder the
provi sions set out before; (See the ratio of the decision in
Radhakri sson Gopi ki sson v. Bal anukand Ranthandr a.

For the reasons given above the appeals nust fail and they
are dism ssed with costs. One hearing fee

G C Appeal's
di sm ssed
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