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ACT:

I ncome Tax Act, 1922 (11 of 1922), ~s. 3-Hindu undivided
famly-- Wether includes joint famly with one surviving

mal e menber and fenml e nenbers.

HEADNOTE

B, his wife, his two unmarri ed daughters and the appell ant
who was B s adopted son, were nmenbers of a Hindu - undivided
famly. In respect of the incone from dealings of the
famly, B was assessed during his life-tinme in the status of
a manager of the H ndu undivided famly. After his death
for the assessnment year 1951-52, the Inconme-tax Oficer the
appel l ant on the basis that the income was that of a Hindu
undivided fanmily and rejected the latter’s contention that
he should be assessed as an i ndividual. The order of
assessment was confirned by the Appel | ate Assi st ant
Conmi ssioner, the Tribunal and on a reference, by the Hgh
Court.

It was contended on behalf of the appellant that the
expression ’'Hindu wundivided famly’ used ins. 3 of the
[ ncome Tax Act, 1922, neans a Hi ndu coparcenary and when
on the death of one out of two co-parceners the entire property
devol ves wupon a single co-parcener, asssesnent cannot be
nmade of the surviving co-parcener, in the status of a
H ndu undivided fanmily. Alternatively it was contended that
even if the entity 'H ndu undivided famly in s. 3 is
intended to mean a Hindu joint famly. a sole surviving male
menber of the famly, even if there be widows in the famly
entitled to nmai ntenance, nay only be assessed as an indivi-
dual

HELD : Property of a Joint fanily does not cease to belong
to the famly merely because the famly is represented by a
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singl e co-parcener who possesses rights simlar to those of
an owner of property. In the present case the property
which vyielded the incone originally belonged to a Hindu
undi vided famly. On the death of B although the famly
which included a widow and females born in the famly was
represented by the appellant alone, the property continued
to belong to the undivided famly and income received
therefrom was taxable as income of the Hindu undivided
famly. [234 D

Under s. 3 of the Act, it is not a Hi ndu coparcenary but a
H ndu undivided fam |y which one of the assenble entities.
A Hndu joint famly consists of all persons lineally
descended from a common ancestor and includes their wves
and wunnarried daughters. A H ndu coparcenary is a nuch
narrower body and includes only those persons who acquire by
birth a status inthe joint or co-parcenary property.
Therefore there may be a Joint H ndu fam |y consisting of a,
single mal e nmenber and wi dows of deceased of co-parceners.
[227 A]

There was no force in the alternative plea that there nust
be at Ileast tw male nenbers to form a H ndu undivided
famly as a taxable entity. The expression 'H ndu undivided

famly’ in the Act is used in the sense in which a Hi ndu
joint famly is understood in Hi ndu | aw.  Under the
225

H ndu systemof law a joint famly consist of a single nmale
menber and w dows of deceased nale menbers - and there is
nothing in the Act to indicate that a H ndu undivided famly
as an assessable entity nust consist of at least two nmale
menbers. [231 E]

Kalyanji Vithaldas & Others v. C.1.T., Bengal, 5 1. T.R 90
(64 1.A 28) C. 1.7 ., Bonbay v. CGonedal i Lakshm narayan, 3
. TR 367, In re Molji Sicka & others, 3 I|.T.R 123;
Cl.T. v. A P. Swany CGonedalli, 5 1.T.R 416; Attorney-
CGeneral of Ceylon v. AL R Arunachal am Chettiar and others,
L.R [1957] A.C. 540; 34 |.T.R_ Supp. 42, discussed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 328 of 1965.
Appeal fromthe judgnent and order dated June 20, 1962 of
the Mysore High Court in Incone-tax Reference Case No. 15 of
1961.

K. Srinivasan and R Gopal akri shnan, for the appellant.

A V. Viswanatha Sastri, R Ganapathy Iyer and R N Sach-
they, for the respondent.

S. T. Desai, R P. Kapur for I. N Shroff, for. the
i ntervener.

The Judgrment of the Court was delivered by

Shah, J. One Buddappa, his wife, his two unnarried daughters
and his adopted son Buddanna were nmenbers of a | Hindu
undi vided famly. Buddappa died on July 9, 1952. In
respect of the business dealings of the fam |y, Buddappa was
assessed during his life-tinme in the status of a manager - of
the H ndu undivided famly. For the assessnment year 1951-52
the Additional |nconme-tax Oficer, Raichur assessed Buddanna
in respect of the income of the previous year which ended on
Noverber 8, 1950 as a Hindu undivided famly under the title
"Sri  CGowli Buddappa (deceased) represented by his |ega
successor Sri Gow i Buddanna, On MIls Omner, Raichur". The
order of assessnent was confirned in appeal by the Appellate
Assi stant Conmi ssioner, subject to the variation that the
assessnment was nade under the title "Buddanna a Hindu
undi vi ded famly". The Incone-tax Appellate Tri buna
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confirmed the order of the Appellate Assistant Conmi ssioner
The Tribunal then referred the followi ng questions of |aw
to, Hi gh Court of Mysore for opinion under s. 66(1) of the
I ndi an | ncome-tax Act

(i) Vet her t he sol e mal e survi vi ng

coparcener of the Hndu joint famly, his

wi dowed nother and sisters constitute a Hindu

undivided family wthin the meaning of the

I ncome-tax Act ?

226

(ii) \Whether the assessment of the incone in

the hands’ of the Hi ndu undivided famly was

correct ?

(iii) Whether t he Appel | ate Assi st ant

Comm ssioner was entitled to correct t he

status ?"
The High Court recorded answers in the affirmative on al
the questions. “Wth certificate granted by the Hi gh Court
under 's. 66-A of the Indian Income-tax Act, Buddanna has
appeal ed to this Court.
Bef ore the Appellate Assistant Commissioner it was contended
by Buddanna that he could in l'aw have only been assessed as
an individual and that the I'ncome-tax O ficer was precluded
by wvirtue of the proviso to s. 26(2) to pass the order for
assessment for the/'year 1951-52 against him The Appellate
Assi stant Conm ssioner and the Appellate Tribunal rejected
that contention.
Buddappa was a resident of and carried on business at Rai-
chur which before  January 26, 1950, forned 'part of the
territory of HE H the N zam The joint famly of Buddappa
and Buddanna was governed by the Mtakshara School of Hindu
law, and there was at the material time no legislation in
force in the territory by which onthe death of a nale
menber in a joint Hndu fanily interest in the famly estate
devol ved upon his widow. Such a w dow had therefore only a
right to receive nmaintenance fromthe estate
Counsel for the appellant urged that the expression "Hindu
undi vided fam ly" used in s. 3 of the Inconme-tax Act a Hindu
coparcenary and when on the death of one out of two
coparceners the entire property devolves upon a single
coparcener, assessment cannot be made on the surviving
coparcener in the status of a Hndu undivided famly.
Alternatively, it was contended that even if the “entity
H ndu wundivided famly 1in the charging section of the
I ncome-tax Act is intended to mean a Hndu joint famly,
there nust be at |east two male nenbers in the fanmly, and
where there are not two such nenbers the sol e surviving male
menber of the famly, even if there be widows entitled to
mai nt enance out of the estate, nmay be assessed in the status
of an individual, and not of a H ndu undivided famly,
unless , . the widows of deceased nale nenbers are -entitled
to the benefit of the H ndu Wnmen's Rights to Property Act,
1937, or the Hindu Succession Act, 1956.
227
The first contention is plainly unsustainable. Under s. 3
of the Incone-tax Act not a Hindu coparcenary but a Hindu
undivided family is one of the assessable entities. A Hi ndu
joint famly consists of all persons lineally descended from
a comon ancestor, and includes their wives and un-married
daughters. A Hindu coparcenary is a much narrower body than
the joint famly: it includes only those persons who acquire
by birth an interest in the joint or coparcenary property,
these being the sons, grandsons and great-grandsons of the
hol der of the joint property for the tine being. Therefore
there may be a joint Hindu famly consisting of a single
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mal e nenber and wi dows of deceased coparceners. In Kalyanji

Vi thal das & thers v. Conmi ssioner of |ncone-tax, Bengal (1),

delivering the judgnment of the Judicial Committee, Sir

George Rankin observed
"The phrase "Hi ndu undivided famly" is used
in the statute wth reference not to one
school only of Hindu law but to all schools;
and their Lordships think it a mstake in
nethod to begin by pasting over the wider
phr ase of the  Act the words "Hi ndu
coparcenary", all the nore that it is not
possible to say on the face of the Act that no
femal e can be a nenber.’

The plea that there nust be at least two nale nenbers to

form a Hi ndu undivided famly as a taxable entity also has

no force. The expression "H ndu undivided fanmly" in the
I ncome-tax Act is-used. in the sense in which a H ndu joint
famly ~is wunderstood wunder the personal |aw of H ndus.

Under the H ndu systemof law a joint famly nmay consist of
a single mal e nenber and wi dows of deceased nale nenbers,
and apparently the Income-tax Act does not indicate that a
H ndu undivided famly as an assessable entity nust consi st
of at least two mal e menbers.
Counsel for the appellant said that there are certain
intrinsic indications” in the annual Finance Acts which
support the contentiion that the inconme received or arising
from property in the hands of a sole surviving male menber
in ajoint Hndu famly, even if there be females having a
right to maintenance out of that property, is taxable as
inconme of an individual, and not of the famly. He relied
by way of illustration upon the Finance Act, 1951, which in
the First Schedule sets out the rates of incone-tax ' payable
by individuals, H ndu undivided fanm |y, unregistered firm
(1) 51.T.R 90=L.R 64 |.A 28.
228
and ot her association of persons. The relevant part of the
First Schedule prescribing rates of tax is as foll ows
"Provi ded that -
(1) no incone-tax  shall be payable on a
total income which, before deduction of the
al  owance, if any, for earned income, does not
exceed the limt specified below
The limt referred to in the above proviso
shal | be-
(1) Rs. 7,200 in the case of every Hindu
undi vi ded fam |y which satisfies as at the end
of the previous year either of the  follow ng
conditions, nanely :
(a) t hat it has at least two menber s
entitled to claimpartition who are not/ |ess
than 18 years of age; or

(b) t hat it has at least two menber s
entitled to claimpartition neither of whomis
a lineal descendant of the other and both  of

whom are not lineally descended from any other

living nenber of the famly; and

(ii) Rs. 3,600 in every other case."
But the. Schedule sets out the limts of exenpted incone:
it does not state or inmply that a H ndu undivided famly
must consist of at least two menbers entitled to claim
partition. The text of the clause furnishes a clear
i ndication to the contrary.
Rel i ance was al so placed upon the form of "Return" prescrib-
ed under the Rules, which by s. 59 of the Incone-tax Act,
1922 have effect as if enacted in the Act. Part IIIA of the
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Form prescribes certain particulars to be incorporated in
the case of a H ndu undivided fanmly, viz. nanes of nenbers
of the family at the end of the previous year who were
entitled to claimpartition, relationship, age at the end of
the previous vyear and remarks, but thereby it is not
intended that a H ndu undivided famly as an assessable
entity does not exist so long as there are not at |least two
or nore nenbers entitled to claimpartition. The informa-
tion is required to be given in Part MA of the Form nerely
to enable the Incone-tax Officer to consider which of the
two parts of the proviso in the First Schedule to the
rel evant Fi nance Act prescribing the limt of exenmption in
respect of the Hi ndu undivided fam |y appli es.
229
Sub-section (1) of s. 25-A on which reliance was pl aced al so
does not inply that a Hi ndu undivided fam |y must consist of
nore mal e nmenbers than one. The subsection only prescribes
the procedure whereby the nenmbers of a famly which has
kither to been assessed in the status of a H ndu undivided
famly —nmay obtain an order that they may, because of
partition _of ~the joint status, be -assessed as separated
menbers. 'Me clause is purely procedural: it does not enact
either expressly or by inplication that a H ndu undivided
fam |y assessed as a unit nust consist of at |east two nale,
menbers who are capabl e of demanding a partition
Counsel for the appellant placed strong reliance upon
certain observations of the Judicial® Committe in t he
judgrment in Kalyanji Yithaldas’s case(l) in which they
di sapproved of the view expressed by the Bombay Hi gh Court
in Conmi ssi oner of I ncome-tax Bonbay V. CGonedal |
Lakshm narayan (2 ). In the case decided by the Bonbay High
Court a joint famly consisted of a father and a son and
their respective wives. The father died, and in the year of
assessnment the joint fanmly consisted of ‘the son, his nother
and his wife. 1In dealing with the question referred by the
Comm ssi oner of |nconme-tax whether the income received by
the son should be regarded as his individual incone or as
the income of a H ndu undivided famly for the purpose of
assessment to super-tax under the lndian Inconme-tax Act, the
Bonbay Hi gh Court held that the expression "Hindu undivided
famly" as wused in the Incone-tax Act includes famlies
consisting of a sole surviving male nenber and female
menbers entitled to nmmintenance, and the income of the
assessee should therefore be treated as the incone of a
H ndu wundivided famly. |In Kalyanji Vithaldas’s case(l)
which dealt with a group of appeals fromthe judgment of the
Calcutta High Court inlnre Molji Sicka & Ohers(3) the
Judi cial Conmttee observed
"The High Court (of Calcutta) approached the
cases by considering first whet her t he
assessee’s famly was a Hindu undi vi ded
famly, and in the end left unanswered the
guesti on whether the income under assessnent
was the income of that famly. This is due no
doubt to the way in which the Commi ssioner had
stated the questions. But, after all if the
rel evant H ndu | aw had been that the incone
bel onged, . not to the assessee
51. TR 90 -L.R 64 T. A 28.
(3) 31.T.R 123.
(2) 31.T. R 367.
230
hinmsel f, but to the assessee, his wfe and
daughter jointly, it is difficult to see how
that association of individuals could have
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been refused the description "Hindu joint
fam | y"The Bonbay H gh Court, on the other
hand, inLaxm narayan’s case having hel d
that the see,his wife and nother were

a Hindu undivided fanmly, arrived too readily
at the conclusion that the income was the
i ncome of the famly."

The Judicial Committee further observed

"Under Section 3 or Section 55 income is not
to be attributed to any one of the five
cl asses of persons nentioned by any | oose or
extended interpretation of the words, but only

wher e the application of the wor ds is
war r ant ed by their ordi nary | egal
meaning < . .. In an extra |legal sense, and
even for some  purposes of |[egal t heory,

ancestral ~property may perhaps be described,
and wusefully described, as famly property;
but it does not followthat in the eye of the

Hi ndu law it~ belongs, save in certain
circunstances, to the famly as distinct from
the individual. By reason of its origin a

man’s property may be liable to be divested
wholly or in part on the happening of a
particular event, or may be answerable for
particular obligations, -or may pass at his
death in a particular way; but-if, in spite of

all ‘'such facts, his personal |law regards him
as the owner, the property as his property and
the incone therefromas his “incone, it is
chargeable to inconme-tax as his, i.e, as the
income of an individual. 1n their Lordships’
view it wuld not be in- consonance wth
ordi nary noti ons or with a correct

interpretation of the law of the M takshara,
to hold that property which a man has obtai ned
from his father belongs to a H ndu undivided
famly by reason of his having a wife and

daughters. "
The facts of the cases which were decided by the Judicia
Conmittee need to be scrutinized -carefully. Before the
Judicial Conmttee there were six appeal s by six partners of
the firm Molji Sicka: they were Molji, Pur shot t am
Kal yanji, Chaturbhuj, Kanji and Sewdas. Mbolji, Purshottam
and Kalyanji had each a son or sons fromwhomhe was not

di vi ded. But the inconme of the firm which had to be
assessed to super-tax was the separate

231

i ncome of each of these partners. Chaturbhuj had a wife and
daughter but no son, and the incone was his separate

property. Kanji and Sewdas, sons of Molji, were nmarried
men, but neither had a son : they received by gift from
Mool ji their respective interests in the firm and for the

purpose of the case it was assuned that the interest of each
was ancestral property in which if he had a son the son
woul d have taken an interest by birth. But no son having
been born, the interest of Kanji and Sewdas in the property
was not dimnished or qualified. The Judicial Conmittee
held that the wife and the daughters of a Hi ndu had right to
mai nt enance out of his separate property as well as out of
his coparcenary interest, but the nmere existence of a wife
or daughter did not nmake ancestral property in his hands
joint. They observed

"Interest’ is a word of wde and vague

significance, and no doubt it m ght be used of
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a wife's or daughter’s right to be maintained
whi ch right accrues in the daughter’s case on
birth; but if the father’'s obligations are
i ncreased, his ownership is not divested,
divided or inmpaired by marriage or the birth
of a daughter. This is equally true of
ancestral property belonging to hinself alone
as of self-acquired property."
The Judicial Committee accordingly held that in none of the
six appeals before themcould the incone falling to the
shares of the partners of a registered firmbe treated as
income of a Hndu undivided famly and assessed on that
footing. In the view of the Judicial Committee, incone
received by four out of the six partners was their separate
income: in the case of the remmining two partners the incone
was from sources which were ancestral. But nerely because
the source was held by a nenber-who had received it fromhis
father ~and was on that account ancestral, the income could
not be deenmed for purposes of assessnment to be incone of a
H ndu undivided fam |y, even though Kanji had a wife and a
daughter, —and Sewdas had a wife who had rights to be
mai nt ai ned under the Hi ndu | aw
In Comedal Ii Lakshmi narayan’s case(1l) the property was an-
cestral in the hands of the father, and the son had acquired
by birth an interest therein. There was a subsisting H ndu
undivided famly during the life-tinme of the father and that
famly did not cone to an end on his death. On these facts
the Hi gh Court of Bonbay held that the inconme received from
the property was
(1) SI.T.R 367.
L10SupCl/ 66-2
232
liable to super-tax in the hands of the son who was the
surviving male nmenber of the H ndu undivided fanmily in the
year of assessment. This distinctionin the facts in the
case then wunder discussion and the facts in Gonedall
Lakshm narayan’s case(1l) was not ‘adverted to and the Board
observed in Kalyanji Vithaldas's case (2) that the Bonbay
H gh Court "arrived too readily at the conclusion that the
income was the income of the famly." Wen Gonedall
Lakshm narayan’s case(l) was carried in appeal to the
Judicial Committee, the Board regarded thenselves as bound
by the interpretation of the words "H ndu undivided famly"
enployed in the Indian Income-tax Act in the case  of
Kalyanji Vithaldas (2) , and observed that-since the facts
of the case were not in any material respect different from
the facts in the earlier case, the answer to the question
referred should be that "the inconme received by right of
survivorship by the sole surviving male menber of a  Hindu
undivided fanmily can be taxed in the hands of such’ nmale
menber as his own individual incone for the purpose of
assessment to super-tax under s. 55 of the Indian | ncone-tax
Act, 1922.": Conmi ssioner of Incone-tax v. A P. Swany Co-
medal 11 (8).
It may however be recalled that in Kalyanji Vithaldas’'s
case( 2 inconme assessed to tax bel onged separately to four
out of six partners : of the remaining two it was from an
ancestral source but the fact that each such partner had a
wi fe or daughter did not make that income froman ancestra
source income of the undivided famly of the partner, his
wi fe and daughter. In Gonedalli Lakshm narayan’s case(1l)
the property from which i ncone accrued bel onged to a Hindu
undi vided famly and the effect of the death of the father
who was a nmanager was nerely to invest the rights of a
manager upon the son. The incone fromthe property was and
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continued to renmain the incone of the wundivided famly.
Ibis distinction which had a vital bearing on the issue
falling to be determ ned was not given effect to by the
Judicial Committee in A. P. Swany Gonedal li’'s case(3).

A recent judgnent of the Judicial Cormmittee in a case aris-
ing from Ceyl on- Attorney- General of Ceylon v. A R Aruna-
chal am Chetiar and Ohers (4 ) is in point. One Arunachal am
a Nattukottai Chettiar and his son constituted a joint
fam ly governed by the Mtakshara School of Hindu | aw. The
father and the son were doniciled in India and had trading
and other interests in India, Ceylon and Far Eastern
Countries Vide Attorney-

31.T. R 367. (2)51.T.R 90-L.R 64 1.A 28

(3) 51.T.R 41l6. (4) L.R [1957] AC 540:34 1.T.R
Suppl . 42.

233

General v. A R Arunachal am Chettiar (No. 1)-(L.R [1957] A
C. 513). The undi vided son diied in 1934 and Arunachal am
became' the sole surviving coparcener in a H ndu undivided
famly to which a nunber of female nenbers bel onged.
Arunachalam diedin 1938 shortly after the Estate Duty
O dinance No. 1 of 1938 cane-into operation in Ceylon. By
s. 73 of the Ordinance itwas provided that property
passing on the death of a nenber of a Hindu undivided famly
was exenpt from paynent of estate duty. At all nateria
times, the female nenbers of the fam ly had the right of
mai nt enance and other rights which belonged to themas such
menbers. The widows in the fanily including the w dow of
the predeceased son had also the power to i ntroduce
coparceners in the famly by adoption, and that power was
exercised after the death of Arunachalam On-a claim to
estate duty in respect of Arunachal anmis estate in Ceylon, it
was held that Arunachal amwas at his death a menber of a
H ndu undivided famly, the sanme undivided fanily of | which
his son, when alive was a menber, and of which the
continuity was preserved after Arunachalams death by
adoptions by the wdows of ‘the famly. The /Judicia
Conmittee observed at p. 543:
PR though it may be correct to speak of
him (the sole surviving coparcener) as the
"owner", yet it is still correct to describe
that which he owns as the joint famly
property. For his ownership is such that upon
the adoption of a son it assunmes a different
quality : it is such too, that fenale nenbers
of the famly (whose nenbers. may increase)
have a right to maintenance out of it and in
some circunmstances to a charge for mai ntenance
upon it. And these are incidents which arise,

notw t hstandi ng his so-call ed ownership, just
because the property has been and  has not
ceased to be joint famly property..... it

woul d not appear reasonable to inp-art to the
| egislature the intention to discrimnate, so
long as the famly itself subsists, between
property in the hands of a single coparcener
and that in the hands of two or nor e
coparceners.”
Dealing with the question whether a single coparcener can
alienate the property in a manner not open to one of severa
coparceners, they observed that it was,
"can irrelevant consideration. Let it be
assuned that his power of alienation is
unassail abl e: that means no nore than that he
has in the circunmstances the power to alienate
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joint famly property. That is what it is
234
until he alienates it, and, if he does not
alienate it, that is what it rennins. The

fatal flaw in the argument of the appellant
appeared to be that, having |l|abelled the
survi vi ng copar cener "owner", he t hen
attributed to his ownership such a congeries
of rights that the property could no | onger be

called "joint famly property". The fanmly, a
body fluctuating in nunbers and conprised of
mal e and femal e nmenbers, may equally well be

said to be owners of the property, but owners
whose ownership is qualified by the powers of
the coparceners. There is in fact nothing to
be gained by the use of the word "owner" in
this connexion. ~It is only by analysing the
nature of the rights of the nenbers of the un-
divided famly, both those in being and those
yet~ to be born, that it can be determ ned
whet her the famly property can properly be
descri bed as "joint property" of the undivided
famly."
Property of a joint family therefore does not cease to
bel ong to the famly nerely because the famly is
represented by a single coparcener who possesses rights
whi ch an owner of property may possess. ~ I n the case in hand
the property which yielded the income originally belonged to
a Hndu wundivided family. On the death of ' Buddappa the
fam |y which included a w dowand fermales born inthe famly
was represented by Buddanna al one but the property stil
continued to belong to that undivided famly and incone
received therefrom was taxable as ~incone of the Hindu
undi vi ded famly.
The High Court was therefore right” in recording their
answers referred for opinion.
W nmy observe that in this case we express no opinion on
the question whether a H ndu undivided famly may  for the
purpose of the Indian Incone-tax Act be treated as a taxable
entity when it consists of a single nenber-male or ferale.
The appeal is disnmissed with costs. Appeal disni ssed.
235




