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ACT:
Tenancy--Hereditary right, when can cone into existence-
Lease by nortgagee--Wen bi nding on nortgagor--Transfer of
Property Act, 1882 (IV of 1882), s. 76(a)--U P. Tenancy
Act, 1939 (U P. XVII O - 1939), S. 29(a).

HEADNOTE:

Section 29(a) of the U P. Tenancy Act, 1939, provides that
every person who was at the comencenent of the Act a tenant
of land shall be entitled to all the rights ' of hereditary
tenants under the Act. Sone classes of tenants are excepted
from the operation of this provision, and one of them is
tenants of Sir |ands.

The lands in question were originally held in Sir but in
pursuance of a deed of usufructuary nortgage dated July 8,
1930, they were entered as Khudkasht in the names of the
nortgagees. Subsequently the respondents took possession of
the lands fromthe nortgagees under a Kabuliat dated My 26,
1936. After redenption of the nortgage the appellants, the
representatives of the nortgagors, filed a -suit for
possession under s. 180 of the UP. Tenancy Act, 1939,
against the respondents on the footing that they ‘were
trespassers. The respondents contended, inter alia, ' that
they were legally in possession of the llands because (1) the
| ease on the basis of which the Kabuliat of May 26, 1936,
was executed, was binding on the appellants, and (2) in any
case, as the respondents were in possession of the |ands as
tenants on the date of the commencenent of the Act,  they
were entitled to all the rights of hereditary tenants  under
s. 29(a) of the Act. It was found that the action of the
nortgagees in leasing the lands to the tenants on the terns
set out in the Kabuliat was neither prudent nor bonafide:

Hel d: (1) that wunder S. 76(a) of the Transfer of
Property Act, 1882, an agricultural |lease created by a
nort gagee woul d be bi nding on the nortgagor even though the
nortgage has been redeened, provided it is of such a
character that a prudent owner of property would enter into
it in the usual course of nanagenent;

(2) that a person who clains rights as a hereditary tenant
under S. 29(a) of the U. P. Tenancy Act, 1939, nust show t hat
on the date of the commencenent of the Act he was lawfully a
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tenant.
Accordingly, as the |lease in question could not be upheld
under S. 76(a) of the Transfer of Property Act, 1882, there
was no admi ssion of tenant by any person having authority to
do so, and
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the transaction could not formthe foundati on on which any
rights under s. 29(a) of the U P. Tenancy Act, 1939, «could
be based.
Mahabi r Gope and others v. Harbans Narain Singh and others,
[1952] S.C.R 775, referred to.

JUDGVENT:
ClVIL APPELLATE JURI'SDICTION : Civil Appeal No. 56 of 1956.
Appeal by special |eave fromthe judgnment and order dated
February 4, 1954, of the U P. Board of Revenue in Appea
No. 96 of 1948-49.
Dewan Charanjit Lal, for the appellants.
S. P.~Sinha, J. B Dadachanji, S. N Andley and Raneshwar
Nat h, for the respondents.
1957. Novenber 21. ~The foll ow ng Judgnent of the Court was
del i vered by
VENKATARAMA Al YAR J.-The facts material for purposes of this
appeal have been stated by us inour order dated February 6,
1957, and may be briefly recapitulated. The suit property
is agricultural land of the extent of 10 Bighas, 13 Biswas.
On July 8, 1930, the then owners of the |and, Ram Prashad
and Udairaj, executed a usufructuary nortgage over it and
certain other properties, with which we are not concerned in
this litigation, in favour of Dwaraka Prashad, Naubat Singh
and Munshilal. The |ands were originally held in Sir by the
nort gagor s, but as part - of _their bargain with t he
nortgagees, they applied to have their names renmoved from
the Sir, and that was done by an order dated June 18, 1930,
the |l ands being thereafter ‘entered as Khudkasht in the nanes

of the nortgagees. In 1941, Ram Prashad, the surviving
nortgagor, filed Suit No. 132 of 1941 for- redenption of the
nort gage. The suit was contested, but it was eventually

decreed, the ampbunt due to the nortgagees being fixed at Rs.
1, 860. Subsequent to the decree, Ram Prashad died |[eaving
him surviving, the appellants herein, as his | ega
representatives. On Septenber 6,1945, the anount due under
the nortgage was paid by them and the nortgage was redeened.
When they sought to take possession of the suit properties,
they were obstructed by Govind Sahai and Bhagwan Sahai, who
clained to have been admtted as tenants
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by the nortgagees. Thereafter, the appellants filed the
suit, out of which the present appeal arises, under s. 180
of the U P. Tenancy Act No. XVIl of 1939, hereinafter
referred to as the Act, to eject them treating them as
trespassers. The defendants resisted the suit  on various
grounds, of which only one is now material. They cl ained
that they were not trespassers but hereditary tenants under
the Act, and could not therefore be ejected, and |Issue 2 was
raised with reference to this plea

The Revenue O ficer, Meerut, who tried the suit held on this
I ssue that as the |ands bad been held by the nmortgagors as
Sir, and that as the nortgagees had been t hensel ves
cultivating them as Khudkasht, the defendants could not be
held to be hereditary tenants, and passed accordingly a
decree in ejectnment in favour of the appellants, and this
decree was confirmed on appeal by the Conmi ssioner, Meerut
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Di vi si on. The defendants took the matter in appeal to the
Board of Revenue (Second Appeal No. 96 of 1948). By its
judgrment and decree dated February 4, 1954, the Board held
that the defendants had been put in possession by the
nort gagees under a Kabuliat dated May 26, 1936, that the
rent fixed wunder the Kabuliat, Rs. 112 per annum was a
reasonable rate of rent as the circle rate was Rs. 76-6-0,
and that, therefore, the settlement was binding on the
nortgagors, as it was for "prudent and economic rent". On
this finding, it allowed the appeal and dismissed the suit.
Against this judgment, the plaintiffs have preferred this
appeal by special |eave.

At the original hearing be-fore us, the main contention
pressed by the appellants was that the Kabuliat dated My
26, 1936, was not referred to in the witten statenent, and
had not been exhibited at the trial, and that, therefore, no
relief should have been granted on the basis of that
docunent in second appeal. We, however, came to the
conclusion that as the point had been raised, though not
clearly in the witten statenent, it ought to be tried on
the nerits, and we accordingly remanded the case to the
Board of Revenue for trial on the followi ng two |ssues:
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(1) Wether the | ease deed dated May 26, 1936, by the
nortgagees in favour of the respondents is true and legally
valid; and

(2) Wether the said | ease i s binding on the appellants.

At the re-hearing which we ~directed, the parties have
adduced fresh evidence on-both the Issues, and the Board of
Revenue has submitted its findings thereon. On the first
Issue, it has held that no | ease deed had been executed by
the nortgagees in favour of the l'essees, but that the latter
had executed a a Kabuliat in favour of the nortgagees on My
26, 1936, and that its truth had not been questioned. On
the second Issue, its finding is as foll ows:

"Whet her the Qabuliat was binding or not depended on the
guestion whether nortgagees bad a right to settle the |and
and whether such settlenment was binding on'the nortgagors.
There was nothing in the nortgage deed which would prevent
the nortgagees fromsettling the |and, even though. the |and
was, khud-kasht or even if the period of settlement was
beyond the period of nortgage. The nortgagees acted in the
prudent rmanagenent of the property settling the land on an
econom c rent. The action of the nortgagees was, therefore,
bi nding on the nortgagors. Hence the Qabuliat was binding
on the appellants.”

The appal l ents attack both these findings as incorrect. As
regards the first Issue, their contention is that in view of
the finding that the nortgagees had not executed any | ease
deed, Govind Sahai and Bhagwan Sahai could not claim the
status of tenants solely on the strength of the Kabuliat
executed by them on May 26, 1936, as that was nerely a
uni |l ateral undertaking by themto cultivate. But the /nort-
gagees have given evidence that they accepted the Kabuliat
and received rent as provided therein. There is, therefore,
no substance in this objection, which must be overrul ed.

The nmain controversy in this appeal relates to the finding
on the second |Issue. The appellants conplain that the Board
has merely repeated its previous
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finding on the point wthout reference either to the
requirenents of s. 76(a) of the Transfer of Property Act, or
to the evidence that had been adduced by the parties at the
remand. W are constrained to observe that this conplaint
is well-founded. The |aw undoubtedly is that no person can
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transfer property so as to confer on the transferee a title
better than what he possesses. Therefore, any transfer of
the property nortgaged, by the nortgagee nust cease, when
the nortgage is redeemed. Now, s. 76 (a) provides that a
nortgagee in possession "nust manage the property as a
person of ordinary prudence would manage it if it were his
own." Though on the |anguage of the statute, this is an
obligation cast on the nortgagee, the authorities have held
that an agricultural |ease created by himwould be binding
on the nortgagor even though the nortgage has been redeened,
provided it is of such a character that a prudent owner of
property would enter into it in the wusual course of
managenent. This being in the nature of an exception, it is
for the person who clains the benefit thereof, to strictly
establish it.

Now, the question-is whether the respondents have proved
that the | ease of which the Kabuliat dated May 26, 1936, is
a counter-part, is one which a prudent owner would create in
the managenent of his properties. The Board has answered
the question in favour of the respondents on two grounds.
One is that that the nortgage deed dated July 8, 1930,
contai ns no prohibition against letting of the lands by the

nort gagees. I'f there is such a prohibition, there is the
authority of this Court in Mahabir Cope and others v.
Har bans Narai n Singh and others (1) that the |lease will not

be binding on the nortgagors. But where there is no such
prohi bition, the only consequence is that the parties wll
be thrown '‘back on their rights under the Transfer of

Property Act, and the | essees nust still establish that the
| ease is binding on the nortgagors under s. 76(a) of that
Act .

The second ground on which the Board has based its

conclusion that the |lease is binding on the appellants

() [1952] S.C.R 775.
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is that the rent fixed in the Kabuliat, Rs. 112 is higher
than the circle rate of Rs. 76-6-0. But this is not
decisive of the matter, ‘as what has to be 'decided is not
whet her the rent fixed conpares favourably with the 'circle
rate, but whether it is reasonable and fair, having ‘regard
to the incone which a prudent owner could have got from the
l ands, and that will depend on proof of the net yield from
the land and the ruling price of the produce at that tine.

The | essees have given no evidence on this point. One of
the nortgagees stated that he and his brothers wer e
thenselves cultivating the lands till 1936, and that  they

then gave them on | ease, because they were l1osing Rs. 50 to
Rs. 100 per annum over the transaction.' But he gave no
particulars as to what the gross yield fromthe | ands was,
what the expenses of cultivation were, and what the price of
the produce was. It is very difficult to believe that the
tenants woul d have agreed to take over lands on the terns
contained in the Kabuliat if, in fact, it was a losing
concern. It is admtted by the nortgagee that the lessees
nmade no conplaint that they were working at a loss. H s
evidence on this point is vague and unconvi ncing, and we are
not inpressed by it. On the other hand, we have evidence
which clinches the matter in favour of the appellants. It
has been already stated that the Revenue Oficer, Meerut
granted a decree in favour of the appellants for ejectnent.
In execution of this decree, the appellants obt ai ned
possession of the suit proper. ties. On February 4, 1954,
the Board set aside the decrees of the Courts below, and
di smssed the suit of the appellants. Ther eupon, the
respondents in execution of the decree got back possession
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of the properties. Then, they applied under s. 144, Code of
Cvil Procedure for recovery of nesne profits by way of
restitution, and obtained a decree for Rs. 7,500 at the rate
of Rs. 1,000 per annum If this figure is any guide for the
det erm nati on of what income could be got from the
properties by a prudent owner, then it is clear beyond doubt
that the rent of Rs. 112 fixed in the Kabuliat 1is unduly
low, and it cannot be binding
126
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on the nortgagors. It is true that the decree relates to a
period mnuch later than the date of the Kabuliat, and that
prices had greatly risen during that period. But nmaking al
al l owance for the rise, we think that the transaction is not
one which a prudent owner would enter into in respect of his
properties.
It was argued by M. Sinha for the respondents that the
decree passed  in restitution proceedings is under appea
before~ the  Conm ssioner of Merut, and shoul d not ,
therefore, be taken into account in determ ning whether the
rent fixed in the Kabuliat was fair and such, as would be
bi nding on the nmortgagors. But this decree was passed on
the application of the respondents claimng mesne profits at
the rate of Rs. 1,000 per annum assum ng that they did not
ask for nore, and its inportance lies not so nmuch in its
being an adjudication by the Court as in its evidencing an
adnmission by them as to the net profits which could be
realised fromthe |ands.
It would be material inthis connectionto refer to the
character of the lands over which the | ease was created.
They were held in Sir by the nmortgagors and after the
execution of the nortgage, entered as Khudkasht in the nanmes
of the nortgagees. They were hone-farm |ands under the
direct cultivation of the proprietors, as distinguished from
 ands which were under cultivation by tenants, and having
regard to the special rights-which the tenancy laws all over
I ndi a have recogni sed in.the owner in respect of such |ands,
an act of the nortgagee which puts those rights in peri
cannot, as held in Mahabir Gope and others v. Harbans Narain
Singh and others (supra), be regarded as that of a prudent
owner, and it requires exceptional grounds to justify it.
O that, there is no evidence. On the other ~hand, the
uncontradicted evidence on the side of the _appellants is
that the | ands have got facilities of canal irrigation, and
are very fertile, and that it would not be economic to |ease
them to tenants. It also appears that the nortgagees
created on the eve of redenption another |ease, and that has
been set aside on the ground that it was entered into with a
view to defeat the nortgagors.
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Their action in leasing the lands to tenants on the terns
set out in the Kabuliat is neither prudent nor. bona fide,
and on a consideration of the entire evidence, we are of
opinion, differing fromthe Board, that the | ease evidenced
by the Kabuliat is not binding on the nortgagors.
It was next contended by M. Sinha that even if the Kabuliat
was not binding on the nortgagors, the respondents would,
neverthel ess, be hereditary tenants under the provisions of
the U P. Tenancy Act, 1939, and that the appellants would
have no right to eject them and he referred us to the
provisions of the Act bearing on the question. Section
29(a) of the Act provides that every person who was at the
comencenment of the Act a tenant of land shall be entitled
to all the rights of hereditary tenants under the Act. Sone
cl asses of tenants are excepted fromthe operation of this
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provi sion, and one of themis tenants of Sir lands. Section
30(6) enacts that,

" Notwi t hstandi ng anything in section 29, hereditary rights
shal | not accrue in-

land transferred by a nortgage to which the provisions of
the second paragraph of sub-section (5) of section 15 of the
Agra Tenancy Act, 1926 apply during the period specified in
t hat paragraph.”

The provision in the Agra Tenancy Act, 1926, referred to
above, runs as follows:

" Notwithstanding anything in this section, where the
property transferred by neans of a mortgage of the kind
specified in sub-section (5) of section 14 consists wholly
of a specified area or sir, the nortgagor nay by
si mul taneous agreenent in witing waive his exproprietary
rights, and in that case the nortgaged land shall, if the
nortgagor regains wthin twelve years of the date of the
transfer ~possession thereof on redenption of the nortgage,

resunme the character of sir. |In such land, statutory rights
shall" not~ accrue for twelve years from the date of
transfer."

One other provision to which reference was mnade is the
second proviso to.s. 11 of the U P. Tenancy Act, 1939,
which is as foll ows:
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Provided further that if on redenption of a nortgage the
nortgagor regains possession of land which under t he
provi sions ‘of the Agra Tenancy Act, 1926, ceased to be sir
and to which the provisions of the second paragraph of sub-
section (5) of section 15 of that Act applied, such |and
shal | again beconme his sir."

Now, the argunent of the respondents is that though the suit
lands were originally held in'Sir, they ceased to be such
when the nortgage was executed on July 8, 1930, that s.
29(a) of the Act therefore applied, that s. 30(6) and s. 11
of the Act and s. 15 of the Agra Tenancy Act, 1926, had no
application, as the nortgage conprised al so 'ands which were
not sir, and as further, possession had not been regained
within twelve years of the nortgage. It is accordingly
contended that the respondents who were in ~possession. as
tenants on January 1, 1940, when the Act came into force,
had acquired the status of hereditary tenants under s. 29(a)
of the Act, and the decision in Jai Singh v. ~Miunshi Singh
(1) is relied on, in support of this contention

The error in this argunment lies in the assunption that
Govind Sahai and Bhagwan Sahai becane by virtue of  the
Kabuliat dated My 26, 1936, tenants for - purposes of s.
29(a) of the Act. The true scope of sub-s. (a) of s. 29 is
that it posits that there is on the date of the comencenent
of the Act a person who is lawfully a tenant and proceeds to
Confer on himcertain rights. It is therefore a condition
precedent to the application of this provision that the
person nust-have been admitted as tenant by a person who had
the right to do so. \Were, however, the person who purports
to grant the | ease has no authority to do so, whatever -the
rights inter se between the |lessor and the |essee, as
agai nst the true owner the latter does not, in law, acquire
the status of a tenant, and s. 29(a) has no application to
hi m Thus, if A is the owner of certain lands and B
trespasses on themand grants a lease to C, sub-s. (a) of s.
29 does not operate to confer any rights on C as agai nst A
The crucial question for

(1) (1955) A.L.J. 834.
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determ nation, therefore, is whether the person who clains
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rights as a hereditary tenant under s. 29(a) was admitted as
tenant by a person who had the right to do so. An owner
will of course be entitled to adnit a tenant, and a
nort gagee in possession would have a right to do so, either
if he is authorised in that behalf by the deed of nortgage,
or if the transaction is one, which is protected by s. 76(a)
of the Transfer of Property Act. But where the transaction
is not one which could be upheld under s. 76(a), then there
is no admi ssion of tenant by any person having authority to
do so, and such a transaction though valid as between the
nortgagee and the |essee’ cannot form the foundation on
whi ch any rights under s. 29, sub-s. (a) of the Act could be

based.
In Mahabir Gope and others v. Harbans Narain Singh and
others (supra), it was held that when a wusufructuary

nortgagee created a lease in spite of the prohibition
agai nst letting, contained in the nortgage deed, the tenant
acquired ~no occupancy rights under the provisions of the
Bi har Tenancy Act, even though he had been in possession for
over~ 30 years, and that the same consequences would follow
i f-the lease was not binding on the nortgagor under s. 76(a)
of the Transfer of Property Act, or if it was not bona fide.

On the sane principle, and on our finding that the Kabuli at
dated May 26, 1936, is not binding on the appellants, we
nmust hol d that Govi nd Sahai and Bhagwan Sahai acquired no
rights as hereditary tenants under s. 29(a) of the U P

Tenancy Act. |In Jai Singh v. Munshi “Singh (supra), relied
on for the respondents, it was held that " the agricultura

| ease granted by the nortgagee in favour of Jai Singh was a
| ease granted.in the ordinary course of management ", and
that, accordingly, the tenant acquired the rights of a here-
ditary tenant. That decision has no application when the
| ease is, as held by us, not a prudent transaction binding
on the nmortgagors. |In this view, the questions raised by
M. Sinha on the construction of s. 30(6) and s 11 of the
Act and s. 15 of the Agra Tenancy Act, 1926, do not arise
for decision.

In the result, the appeal is allowed, the decree passed
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by the Board is set aside, and that of the Revenue Oficer
Meer ut affirmed by the Conmissioner, restored. The
respondents will pay the costs of the appellants throughout,

i ncluding the costs of the remand.
Appeal all owed.




