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Vs.
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1977 AR’ 594 1976 SCR 28
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Cl TATOR | NFO
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F 1988 SC1615 (7)
ACT:

Land Acquisition Acts. 1894-Secs. 4, 6 and 48-\Wet her
cancelling Sec. 6 notification anounts to wthdrawal from
acqui sition-On cancel lation of Sec. 6 notification whether
Sec. 4 notification gets exhausted-Wether second Sec. 6
notification can be issued-Acquisition for a cooperative
society if for a public purpose.

HEADNOTE:

The Governnent of Qujarat  i'ssued a notification under
section 4 of the Land Acquisition Act, 1894. The validity of
the said notification was challenged by the owners of the
land. The Covernment |ater issued a notification under
section 6 of the Land Acquisition Act after hol ding enquiry
under section 5A. The owners of the | and challenged the said
notification wunder section 6 by filing another Wit
Petition. Thereafter the award was nmde by the Land
Acqui sition O ficer. The Governnent sanctioned a sumof Re.
1/- towards cost of acquisition. The acquisition was for the
purpose of a Cooperative Housing Society. Later on, the
Governnment passed a resolution in supersession of. the
earlier resolution and sanctioned a sumof Rs. 500/- toward
cost of acquisition. The Governnent considered section 6
notification to be illegal and invalid and cancelled the
sane and issued a fresh notification wunder section 6 in
respect of the sane land. The owner of the land filed a
further Wit Petition challenging the notification by which
the earlier section 6 notification was cancell ed and a fresh
section 6 notification was issued. The Hi gh Court dism ssed
the Wit Petition against the first section 6 notification
as infructuous. The Hgh Court allowed the other Wit
Petition against the second section 6 notification and
guashed it on the ground that the cancellation of the first
section 6 notification would in any event, tantanount to
wi thdrawal from acquisition and secondly since section 4
notification was exhausted by the first section 6
notification no subsequent notification under section 6 of
the Act could thereafter be issued.
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Al'l owi ng the appeal by certificate

HELD: 1. Acquisition of land for Cooperative Housing
Society is for public purpose as laid down by this Court in
Ratil al Shankarbhai and Ors. v. State of Gujarat A l.R 1970
SC 984. [31-(

2. The contention that the cancellation of the first
section 6 notification anmount s to wi t hdr awnal from
acquisition and no subsequent notification under section 6
of the Act <can thereafter be issued wthout a fresh
notification under section 4 of the Act cannot be
countenanced in view of the decision of this Court in
Grdhari Lal Anratlal Shodan and Ors. v. State of Qujarat
reported in [1966] 3 SCR 437, when a notification under
section 6 of the Act is invalid the Government may treat it
as ineffective and issue inits place a fresh notification
under section 6 and that nothing in section 48 of the Act
precludes the Governnent from doing so. The cancell ati on of
the earlier notification is only a recognition of the
invalidity of that notification and does not amunt to
wi t hdrawal from acquisition. [31 C D

JUDGVENT:

ClVIL APPELLATE / JURI SDI CTI ON: Civil  Appeals Nos. 1870
and 1871 of 1970 and 1445 of 1971

Appeal from the Judgnent and Order dated 25-4-1969 of
the Gujarat Hi gh Court in Special Cvil Appeals Nos. 218/68
and 1441/ 66 respectively and
29

D. V. Patel and M N. Shroff, for the appellants in al
t he appeal s.

S. T. Desai (In CA 1871), P.  H Parekh & Manju Jetl ey
for Respondents.

S. M Jain, S. K Jain and Inder Makwana for Respondent
1 in CAs. 1871 and 1445.

P. K Pillai for Respondent 2 .and 3 in CA 1871

The Judgnent of the Court was delivered by

JASWANT SINGH, J. These three appeals Nos. 1870 of
1970, 1871 of 1970 and 1445 of 1971 by certificate granted
by the High Court of CGujarat at Ahmedabad —under Article
133(1)(b) & (c) of the Constitution of India against its
conmon judgnment and order dated April 25, 1969 shall  be
di sposed of by this judgment.

The facts giving rise to these appeal s are: On May 20,
1961, the GCovernment of Cujarat issued a notification under
section 4 of the Land Acquisition Act 1894 (hereinafter
referred to as '"the Act’) declaring that certain pieces of
land in village Vasana, Taluka City, District Ahnedabad
specified in Schedule thereto were likely to be needed for a
public purpose viz. for construction of houses for nenbers
of Yogeshwarnagar Co-operative Housing Society Linited,
Ahrmedabad. On June 18, 1962, respondent No. 1 in Guvi
Appeal No. 1445 of 1971, owners of sonme pieces of the
aforesaid land filed Special Civil Application No. 564 of
1962 in the High Court of Gujarat under Article 226 of the
Constitution challenging the wvalidity of the aforesaid
notification dated My 20, 1961 made under section 4 of the
Act and seeking to restrain the Governnent from proceedi ng
further with the acquisition proceedings contending inter
alia that the land could not be acquired for the benefit of
the Company in which the public was not directly interested.
Interiminjunction sought by the petitioner in that petition
havi ng been refused, the Additional Special Land Acquisition
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O ficer, Ahnedabad, appellant No. 2 in these appeals
proceeded to hold the requisite enquiry under section 5A of
the Act and subnmitted report to the Governnent on a
consi deration whereof the latter issued a notification under
section 6 of the Act on April 29, 1963. The notification
inter alia stated that the |ands nmentioned in the Schedul e
thereto were needed to be acquired at the public expense for
the public purpose specified in colum 4 of the Schedule to
the notification viz., the schene wundertaken by Shri
Yogeshwar nagar Co-operative Housing Society Linted with the
sanction of the Government. Notices under section 9(i) of
the Act were served and the Special Land Acquisition Oficer
after holding the requisite enquiry nade an award on
December 21, 1963 deternmining the amobunt of conpensation
payabl e by the Governnent to the owners of the land. On
demand being made for possession of |and, respondent No. 1
in Gvil Appeal No. 1870 of 1970, who is the owner of sone
pi eces of | and sought to be acquired brought another Specia
Cvil Application

30

No. 1100 —of 1963 wunder Article 226 of the Constitution in
the High Court challenging the aforesaid notification under
sections 4 and 6 of the Act and on his application, the H gh
Court passed an interim  order restraining the Government
fromtaking possession of the lands. On April 15, 1966, the
CGovernment  of Gujarat in supersession of the earlier
resol ution dated December 21, 1962 whereby it had sanctioned
rupee one towards the cost of acquisition, passed another
resol uti on sanctioning contribution of Rs. 500/- towards the
cost of acquisition. Considering that the notification dated
April 29, 1963, issued by it under section 6 of the Act was
illegal and invalid, the CGovernrment  of CGuj ar at by
notification dated April 28, 1966, cancelled its earlier
notification dated April 29, 1963 issued under section 6 of
the Act and issued a fresh notification in respect of the
same pieces of land under section 6 of the Act on June 6,
1966. Respondent No. 1 in Cvil Appeal No. 1445 of /1971 and
petitioner in Special Cvil Application No. 564 of 1962
thereupon anended its application with the leave of the
Court so as to include a challenge to the validity of the
fresh notification under section 6 of the Act. The
petitioner in the aforesaid Special G vil —Application No.
1100 of 1963 did not anmend his application but filed a fresh
petition under Article 226 of the Constitution being Specia

Cvil Application No. 218 of 1968 challenging the fresh
notification under section 6 of the Act. Yet ~ another
petition under Article 226 of the Constitution being Specia

Cvil Application No. 1441 of 1966 was filed (in the Hi gh
Court on Novenber 20, 1966 by respondent No. 1 in  Cvi

Appeal No. 1871 of 1970 challenging the validity ~of the
fresh notification dated June 6, 1966 issued under “section 5
of the Act. Al these petitions were heard together. Wile
the H gh Court by comon judgrment dated April 25, 1969
di sm ssed petition No. 1100 of 1963 as infructuous in view
of the fresh notification wunder section 6 of the Act, it
allowed the other three aforesaid petitions following its
earlier decision in Special Cvil Application Nos. 316, 625
and 811 of 1965 and quashed the fresh notification dated
June 6, 1966 issued by the Government of Qujarat under
section 6 of the Act hol di ng inter alia that the
"cancel lation of the first section 6 notification would, in
any event, tantanount to withdrawal from acquisition and no
subsequent notification under section 6 of the Act could,
thereafter be issued without a fresh notification under
section 4 of the Act." The appellants thereupon applied for
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and obtained certificate referred to above. It is how these
appeal s are before us.

Al though two inportant points were raised in the
aforesaid wit petitions viz. (1) whether the acquisition of
| and for Co-opertive Housing Society is a public purpose and
(2) whether the Government could cancel the notification
dated April 29, 1963 issued by it under section 6 of the Act
and issue a fresh notification dated April 28, 1966 under
the said section of the Act, the first point does not
survive and has rightly not been canvassed before us in view
of the decisions of this Court in Ratilal Shankerbhai & Os.
v. State of Gujarat & Os.(1l) Pandit Jhandu Lal & O's. v.
The State of Punjab(2) and Ram

31
Swarup v. The District~ Land Acquisition Officer, Aligarh &
Os.(1) In these cases, it  has been nade clear that

ordinarily the Government is the best authority to determ ne
whet her- the purpose in questionis a public purpose or not;
it cannot = be contended that a housing schene for a limted
nunber of _persons cannot be consi dered as a public purpose;
and the need of a section of the ~“public may be a public
pur pose.

The second contention raised on behal f of the
contesting respondents that the cancellation of the first
section 6 notification anmount s to wi t hdr awnal from
acquisition and no subsequent notification under section 6
of the Act <can thereafter be issued without a fresh
notification wunder section 4 of -~ the Act cannot be
countenanced in viewof the decision of this Court in
G rdharilal Anratlal Shodan and Ors. v. State of Gujarat and
Os.(2) where it was categorically held that when a
notification under section 6 of the Act is invalid, the
Government may treat it as ineffective and issue in its
place a fresh notification under section 6 and that nothing
in section 48 of the Act precludes the Government from doing
so and that the cancellation of the earlier notification is
only a recognition of the invalidity of that notification
The foll owi ng observations nade therein are apposite:

"Counsel for the appellants next subnitted that on
issuing the notification dated July 18, 1961 (under
section 6), the power of the State Covernnent to issue

a notification wunder section 6 was exhausted and the

Governnment could not issue a fresh notification under

section 6. There is no substance in this contention

The notification dated July 18, 1961 was-invalid. By

the issue of this notification, the Government had not

effectively exercised its power under section 6. In the

circunst ances, the Governnent could well i ssue. the
fresh notification under section 6 dated August’ 14,
1964. "

No help can be derived by the contesting respondents
fromthe decision of this Court in State of Madhya Pradesh
and Ors. v. Vishnu Prasad Sharma and Ors.(3) which turned on
anot her point. In that case after the issue of the
notification wunder section 4(1) of the Act, a nunber
notifications in respect of different itens of I|and included
inthe locality specified in the notification under section
4(1) of the Act were issued under section 6. The follow ng
observations made in that case are pertinent:-

"But as we read these sections (viz. sections 4,
5A and 6) together we can only find that the schene is
that section 4 specifies the locality, then there my
be survey and drawing of maps of the land and the
consi deration whether the land is adapted for the
purpose for which it has to be acquired, followed by
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objections and neking up of its m nd by the Governnent
that what particular land out of that locality it
needs. This is followed by a declaration under section
6

specifying the particular |and needed and that in our
opi nion conpletes the process....... At the stage of
section 4 the land is not particularised but only the
locality is mentioned at the stage of section 6 the
land in the locality is particularised ........ The
sequence of events froma notification of the intention
to acquire [section 4(1)] to the declaration under
section 6 unm stakably leads one to the reasonable
concl usion that when once a declaration under section 6
particularising the area out of the area in the
locality specified in the notification under section
4(1) is issued, the remining non-particularised area
stands automatically rel eased”.

Thus . in view of the decision of this Court in

G rdharilal Amartlal Shodan’s case  (supra), the inpugned
judgrment of the GQujarat Hi gh Court. cannot be allowed to
stand. In the result, the appeals are allowed and the said
judgrment of the High Courtis quashed. The parties are |left
to bear and pay their own costs in these appeals.

P. H P. Appeal s al | owned.
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