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CASE NO. :
Appeal (civil) 3165 of 2006

PETI TI ONER
Sadhu Si ngh

RESPONDENT:
Dar shan Singh & Anr

DATE OF JUDGVENT: 26/07/2006

BENCH
S.B. Sinha & Dal veer Bhandar.i

JUDGVENT:
JUDGMENT
(Arising out of SLP (C) No. 85 of 2005)

S.B. SINHA, J.
Leave granted.

The appel | ant herein contested an el ection held on 29.6.2003

to the post of Sarpanch of the G am Panchayat of Village Bareh
Tehsi| Budhlada in the State of Punjab. ~The appellant herein was
declared el ected. 'He won by a margin-of 11 votes. The 1st
respondent filed an election petition, inter alia, contending that
whil e counting the ballot papers, 147 votes were wongly rejected.
It was further averred that the counting staff headed by the
Presiding O ficer intermngled about 25 ballots, which were polled
in his favour in the bundles of the elected candi date and had the
said votes been counted in his favour he woul d have been decl ared
el ected. By reason of an order dated 29.6.2004, the Election
Tribunal directed recounting of the ballot papers. The validity of
the said order was questioned by the appellant herein by filing a
revi sion application before the H gh Court of Punjab and Haryana,
whi ch was nunbered as Civil Revision No.3194 of 2004. By

reason of the inpugned judgnment, the said revision application has
been di sni ssed.

M. C. L. Sahu, |earned counsel appearing on behalf of the

appel lant, inter alia, would submit that the Election Tribunal and
the Hi gh Court clearly conmmitted an error in directing recounting

of the votes. It was urged that while so directing the necessity to
mai ntai n secrecy of ballot papers which is sacrosanct, have been
overl ooked on frivolous, vague and indefinite allegations. There
had, thus, been no adequate material, M. Sahu would urge, to

direct recounting of the votes.

M. J.K Das, |earned counsel appearing on behalf of the
respondents, on the other hand, would support the inpugned
j udgrent .

From a perusal of the election petition filed by the 1st

respondent herein it appears that he obtained 1313 votes, whereas
the appell ant obtained 1324 votes. It was clearly averred that 147
votes were wongly rejected. The Presiding Oficer was arrayed as
respondent No.2 in the election petition. The |earned Tribuna

opi ned that the direction for recounting of votes was necessary,
upon satisfying hinself that although no witten request for
recounti ng was nmade, respondent No.1 in his evidence stated an

oral request clearly been made therefor, but the sane had been
turned down by the Presiding Oficer. The |learned Tribunal also




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

took into account the fact that the appellant herein in his evidence
did not state as to how many votes had been rejected due to non-
affixation of stanps or how nany of them had been rejected where
doubl e stanps were affixed. The Tribunal furthernore took into
account the statenent of the 1st respondent herein that 24-25 votes
polled by himwere intermngled with the votes of the appellant.

The High Court in its inpugned judgnent opined

“I'n the instant case, as it has specifically

been all eged by the election petitioner that no
reasons have been given while rejecting the votes,
therefore, it is inperative to have a | ook at the
rejected ballots to find out whether they have been
rightly rejected or not.™

Concededly the following factors are relevant for directing
recounti ng of votes:

i) prima facie case nmust be established;

ii) material facts nust be pleaded stating irregularities in
counting of votes;

iii) a roving and fishing inquiry shall not be directed by
way of an order for recounting of votes;

iv) an objection to the said effect should be raised; and

V) secrecy of ballot papers shoul d be naintained.

{See Gursewak Singh vs. Avtar Singh & Ors. [(2006) 4

SCC 542]; M Chinnasany vs. K. C_-Pal ani sany [(2004) 6 SCC
341]; Chandrika Prasad Yadav vs. State of Bihar [(2004) 6
SCC 331] and Tanaji Ranthandra N nmhan vs. Swati Vi nayak

N mhan & Ors. [(2006) 2 SCC 300].}

In the instant case, a finding of fact has been arrived at that

the 1st respondent had rai sed an objection as regards the manner in
whi ch the ball ot papers had been counted by the officers. The said
finding of fact was arrived at after the parties adduced their
respective evidence. The Tribunal has also, in view of the

mat eri al s brought on records by the parties, directed recounting of
votes as the nunmber of ballot papers was stated to have been

rej ected was 147, which exceeded the margin of 11 votes by which
margi n the appel |l ant was decl ared el ect ed.

The 1st respondent was found to have made out a prina facie

case for recounting of votes by both the Tribunal and al so the High
Court on the premise that a | arge nunber of votes might have
wongly been rejected. The margin of votes polled by the

appel l ant vis-‘-vis the 1st respondent, although would not be of
much rel evance but the said fact al one was not the basis for
passi ng the inpugned judgment. The 1st respondent herein not

only |l odged protests in regard to the manner in which the Presiding
O ficer counted the votes, but had also urged himto recount the
votes. He had al so given specific instances in respect thereof in his
el ection petition. The Election Petitioner, furthernore, not only
pl aced necessary facts in his election petition but alsoin his
deposition before the Tribunal categorically stated that the
Presiding Oficer did not assign any reason for declaring a huge
nunber of votes as invalid. We have noticed herei nbefore that
before the Tribunal a contention had been raised by the 1st
respondent that 25 votes polled in his favour were wongly counted
in favour of the appellant by intermngling themw th the ball ot
papers.

We, therefore, are satisfied that the conditions precedent
necessary for a direction of recounting of votes stand satisfied. For
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t he reasons aforenenti oned, no case has been nmde out for
interference with the inpugned judgnent. The appeal is
di sm ssed. No costs.




