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In this appeal the only point raised by the U P. State
Road Transport Corporation (hereinafter referred to as 'the
enpl oyer’) is whether the H gh Court was justified in
interfering with the quantum of puni shment awarded to the
respondent no.1-Hoti Lal (hereinafter referred to as 'the

enpl oyee’ ).
The factual background in a nutshell is as foll ows:

The enpl oyee was appoi nted as a Conductor on 1.6.1976.
On 9.7.1988 he was on duty in Bus No.UGG108. Wile
checki ng was done by the Assistant Regional Manager, it was
found that 16 persons were w thout ticket. Even after
realising fare fromthe passengers no ticket had been issued
up to the tinme of checking. Wen the inspecting officer
started checking, the enployee hurriedly tried to issue
tickets. Od tickets were found in his possession with the
intent to use themagain. Several tickets of various
denom nati ons were al so recovered. These according to the
authorities amobunted to dereliction of duty, violation of
Enpl oyee’ s Conduct Code and m sappropriation of enployer’s
noney. The enpl oyee was placed under suspensi on-on
23.7.1988. A charge-sheet containing, inter alia, aforesaid
al  egati ons was served on 16.8.1988 and finally on 30.3.1991
the order of termnation was passed. An appeal was fil ed
before the prescribed Appellate Authority which was
di sm ssed by order dated 23.6.1991. The order of termn nation
and the appellate order were questioned in a wit petition
No. 4535(S/S) of 1991. The same was disnissed with the
conclusions that after full-fledged inquiry conducted by a
retired District Judge, the enpl oyee was found guilty of
m sconduct and on consideration of materials the charges
were fully established. The natter was carried in appea
bef ore the Division Bench by the enployee and by the
i mpugned judgnment the Division Bench set aside the order of
term nation leaving it open to the enployer to award any
puni shment, but not of renoval or term nation or comnpul sory
retirement. The conclusions of the Division Bench are,
inter alia, as follows:

XXX XXX XXX XXX
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“"I'n the instant case the petitioner was

found to be carrying on ticketl ess passengers
and certain old and used tickets were
recovered fromhis possession but it was
asserted before the | earned Hon' bl e the

Si ngl e Judge that after issuing of the charge
sheet no oral enquiry proceeded and the
petitioner was punished. It was submtted
that the punishrment is too severe and harsh
in proportion to the alleged nisconduct in
which the State suffered only a | oss of

Rs. 16/ -.

Consi dering the facts and circunstances

of the case, we are of the view that the
puni shment awarded to the petitioner is not
conmensurate with the gravity of the charge,
hence the wit petition deserves to be

al | oned. "

XXX XXX XXX XXX

In support of the appeal |earned counsel for the

enpl oyer submitted that the Hi gh Court exceeded its
jurisdiction in interfering with the quantum-of punishment.
Both | earned Single Judge and the Division Bench found that
the charges were proved after an-elaborate and fair inquiry.
The al | egati ons were of very serious nature and even w thout
i ndi cating any reason as to why the punishment was not held
to be proper, the directions have been given for inposing

| esser penalty. If the three penalties which have been
directed to be not excluded are kept out-only minor
penal ti es can be inposed.

Learned counsel for the respondents on the other hand
submitted that in the enployer’s own case in case of another
conductor, al nost under identical circunstances a sinilar
direction was uphel d. Reliance was placed on U 'P. State Road
Transport Corpn. And Ors. vs. Mahesh Kumar M shra-and O's.

[ 2000 (3) SCC 450].

The scope of interference with the punishnment awarded

has been dealt with by this Court in several cases. A
reference to applicabl e observations in some of these cases
woul d suffice

In B.C. Chaturvedi vs. Union of India and O's. (1995
[6] SCC 749) it was held as foll ows:

"The next question is whether the

Tribunal was justified in interfering with
the puni shment inposed by the disciplinary
authority. A Constitution Bench of this
Court in State of Orissa v. Bidyabhushan
Mohapatra (AR 1963 SC 779) held that having
regard to the gravity of the established

m sconduct, the punishing authority had the
power and jurisdiction to inmpose punishnent.
The penalty was not open to review by the

Hi gh Court under Article 226. |If the High
Court reached a finding that there was sone
evi dence to reach the conclusion, it becane
unassessable. The order of the Governor who
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had jurisdiction and unrestricted power to
determ ne the appropriate puni shrent was
final. The Hi gh Court had no jurisdiction to
direct the Governor to review the penalty. It
was further held that if the order was
supported on any finding as to substantia

m sconduct for which puni shnment "can

lawful ly be inposed", it was not for the
Court to consider whether that ground al one
woul d have weighed with the authority in

di sm ssing the public servant. The Court had
no jurisdiction, if the findings prim facie
made out a case of misconduct, to direct the
CGovernor to reconsider the order of penalty.
This view as reiteratedin Union of India v.
Sardar Bahadur (1972 4] SCC 618). It is true
that in Bhagat Ramv. State of H P. (1983 [2]
SCC 442) a Bench of two Judges of this Court,
whi |l e hol ding-that the Hi gh Court did not
function ‘as a court of appeal, concluded that
when the finding was utterly perverse, the

H gh Court could always interfere with the
same. In that case, the finding was that the
appel l ant was to supervise felling of the
trees which were not hamer marked. The
Governnent had recovered fromthe contractor
the loss caused to it by illicit felling of
trees. Under those circunstances, this Court
held that the finding of guilt was perverse
and unsupported by evidence. The ratio,
therefore, is not an authority to conclude
that in every case the Court/Tribunal is
enpowered to interfere with the puni shnent

i mposed by the disciplinary authority. In
Rangaswam v. State of T.N (1989 Supp[1l] SCC
686) a Bench of three Judges of this Court,
whil e considering the power to interfere with
the order of punishnent, held that this
Court, while exercising the jurisdiction
under Article 136 of the Constitution, is
enmpowered to alter or interfere with the
penalty; and the Tribunal had no power to
substitute its own discretion for that of the
authority. It would be seen that this Court
did not appear to have intended to |ay down
that in no case, the H gh Court/Tribunal has
the power to alter the penalty inposed by the
di sciplinary or the appellate authority. The
controversy was again canvassed in State Bank
of India s case (1994 [2] SCC 537) where the
Court el aborately reviewed the case | aw on
the scope of judicial review and powers of
the Tribunal in disciplinary matters and
nature of punishnment. On the facts in that
case, since the appellate authority had not
adverted to the relevant facts, it was
remtted to the appellate authority to inpose
appropriate punishment.

A review of the above | egal position

woul d establish that the disciplinary
authority, and on appeal the appellate
authority, being fact-finding authorities
have excl usive power to consider the evidence
with a viewto maintain discipline. They are
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invested with the discretion to inpose
appropriate punishnment keeping in viewthe
magni tude or gravity of the m sconduct. The
H gh Court/Tribunal, while exercising the
power of judicial review, cannot normally
substitute its own conclusion on penalty and
i npose sone ot her penalty. |[If the punishnent
i nposed by the disciplinary authority or the
appel | ate authority shocks the conscience of
the H gh Court/Tribunal, it would
appropriately mould the relief, either
directing the disciplinary/appellate
authority to reconsider the penalty inposed,
or to shorten the litigation, it may itself,
in exceptional and rare cases, inpose
appropriate punishnment wi th cogent reasons in
support thereof."

In Union of India and Anr. vs. G Ganayut ham (1997 [7]
SCC 463) it was held as foll ows:

"The current position of
proportionality in admnistrative law in
Engl and can be sumarized as foll ows:

(1) To judge the validity of any

adnmi ni strative order or statutory

di scretion, normally the Wdnesbury test
is to be applied to find out if the
decision was illegal or suffered from
procedural inproprieties or was one

whi ch no sensi bl e deci si on-maker could,
on the material before himand within
the framework of the |aw, have arrived
at. The court woul d consi der whet her

rel evant matters had not been taken into
account or whether irrelevant natters
had been taken into account or whether
the action was not bona fide. The court
woul d al so consi der whet her the deci sion
was absurd or perverse. The court would
not however go into the correctness of
the choice nade by the administrator
anongst the various alternatives open to
him Nor could the court substitute its
decision to that of the admi nistrator.
This is the Wednesbury (1948 1 KB 223)
test.

(2) The court would not interfere
with the adnministrator’s decision unless
it was illegal or suffered from
procedural inmpropriety or was irrationa
in the sense that it was in outrageous
defiance of |ogic or noral standards.
The possibility of other tests,
i ncludi ng proportionality being brought
into English adm nistrative law in
future is not ruled out. These are the
CCSU (1985 AC 374) principles.

(3)(a) As per Bugdaycay (1987 AC
514), Brind (1991 (1) AC 696) and Smth
(1996 (1) Al ER 257) as long as the
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Convention is not incorporated into
English law, the English courts nerely
exerci se a secondary judgnent to find
out if the decision-naker could have, on
the material before him arrived at the
primary judgment in the manner he has
done.

(3)(b) If the Convention is

i ncorporated in England naki ng avail abl e
the principle of proportionality, then
the English courts will render primary

j udgrment on the validity of the

adm nistrative action and find out if
the restriction is disproportionate or
excessive or is not based upon a fair

bal anci ng of the fundanental freedom and
the need for the restriction thereupon

(4)(a) The position in our country,

in adm nistrative | aw, where no
fundanental freedons as aforesaid are
involved, is that the courts/tribunals
will only play a secondary role while
the primary judgnent as to

reasonabl eness will remain with the
executive or adm nistrative authority:
The secondary judgnent of the court is
to be based on Wednesbury and CCSU
principles as stated by Lord G eene and
Lord Diplock respectively to find if the
executive or adnministrative authority
has reasonably arrived at his decision
as the primary authority.

(4) (b) Whether in the case of

admi ni strative or executive action

af fecting fundanental freedons, the
courts in our country will apply the
principle of "proportionality" and
assune a primary role, is left open, to
be decided in an appropriate case where
such action is alleged to offend
fundanental freedoms. It will be then
necessary to deci de whether the courts
will have a primary role only if the
freedons under Articles 19, 21 etc. are
i nvol ved and not for Article 14.

Finally, we conme to the present case
It is not contended before us that any
fundanental freedomis affected. W need not
therefore go into the question of
"proportionality". There is no contention
that the punishrment inposed is illegal or
vitiated by procedural inpropriety. As to
"irrationality", there is no finding by the
Tri bunal that the decision is one which no
sensi bl e person who wei ghed the pros and cons
could have arrived at nor is there a finding,
based on material, that the punishnment is in
"outrageous" defiance of |ogic. Neither
Wednesbury nor CCSU tests are satisfied. W
have still to explain "Ranjit Thakur (1987
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[4] SCC 611)".

In Ranjit Thakur this Court interfered
with the punishment only after coming to the
concl usi on that the punishment was in
out rageous defiance of |ogic and was
shocking. It was al so described as perverse
and irrational. |In other words, this Court
felt that, on facts, Wdnesbury and CCSU
tests were satisfied. In another case, in
B.C. Chaturvedi v. Union of India (1995 [6]
SCC 749) a three-Judge Bench said the sane
thing as follows: (SCC p. 762, para 18)

"18...... The Hi gh Court/ Tribunal,

whi | e exercising the power of judicia
revi ew, cannot normal l'y substitute its
own concl usion on penalty and inpose
sonme other penalty. [|f the punishnent

i mposed by the disciplinary authority or
the appell ate authority shocks the
consci ence of the H gh Court/Tri bunal

it would appropriately mould the relief,
either directing the

di sci plinary/appellate authority to
reconsi der the penalty inposed, or to
shorten the litigation, it may itself,
in exceptional and rare cases, imnpose
appropriate punishment wth cogent
reasons in support thereof."

Similar view was taken in Indian G| Corpn
Ltd. v. Ashok Kumar Arora (1997 [3] SCC 72)
that the Court will not intervene unless the
puni shment i s wholly di sproportionate.

In such a situation, unless the
court/tribunal opines in its secondary role,
that the adninistrator was, on the material
before him irrational according to
Wednesbury or CCSU norns, the puni shnent
cannot be quashed. Even then, the matter has
to be remtted back to the appropriate
authority for reconsideration. It is only in
very rare cases as pointed out in B.C
Chaturvedi’s case that the Court might to
shorten litigation think of substituting
its own view as to the quantum of puni shnent
in the place of the punishnent awarded by the
conpetent authority. (In B.C Chaturvedi and
ot her cases referred to therein it has
however been nade clear that the power of
this Court under Article 136 is different.)
For the reasons given above, the case cited
for the respondent, nanely, State of
Maharashtra v. M H Mzundar (1988 [2] SCC
52) cannot be of any help."

In Om Kumar and Ors. vs. Union of India (2001 [2] SCC
386) it was observed as follows:

"Thus, fromthe above principles and
deci ded cases, it nust be held that where an
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adm nistrative decision relating to

puni shment in disciplinary cases is
guestioned as "arbitrary" under Article 14,
the court is confined to Wednesbury
principles as a secondary review ng
authority. The court will not apply
proportionality as a prinmary revi ewing court
because no issue of fundamental freedons nor
of discrimnation under Article 14 applies in
such a context. The court while review ng
puni shrent and if it is satisfied that
Wednesbury principles are violated, it has
normally to renmt the matter to the
administrator for a fresh decision as to the
guantum of punishnent. Only.in rare cases
where there has been long delay in the time
taken by the disciplinary proceedings and in
the time taken in the courts, and such
extreme or rare cases can the court
substitute its own view as to the quantum of
puni shrment.. "

The decision in U P, State Road Transport Corporation’s
case (supra) was really in a different factual background
nmaki ng it distinguishable fromthe facts of the present
case, and has no application. |In Karnataka State Road
Transport Corporation v. B.S. Hullikatti (2001(2)SCC 574) it
was held that it is msplaced synpathy by Courts in awarding
| esser puni shments where on checking it is found that the
Bus Conductors have either not issued tickets to a |large
nunber of passengers, though they shoul d have, or have

i ssued tickets of a | ower denonination knowi ng fully well
the correct fare to be charged. It is the responsibility of
the Bus Conductors to collect the correct fare fromthe
passengers and deposit the same with the Corporation. They
act in a fiduciary capacity and it would be a case of gross
m sconduct if knowi ngly they do not collect any fare or the
correct amount of fare. It was finally held that the order
of dismi ssal should not have been set aside. The view was
re-iterated by a three Judge Bench in Regi onal Manager
RSRTC v. CGhanashyam Sharma (2002 (1) LLJ 234), where it was
additionally observed that the proved acts anount either to
a case of dishonesty or of gross negligence, and Bus
Conductors who by their actions or inactions cause financia
loss to the Corporations are not fit to be retained-in
servi ce.

It needs to be enphasized that the Court or Tribuna

whil e dealing with the quantum of punishnment has to record
reasons as to why it is felt that the puni shnent does not
conmensurate with the proved charges. As has been

hi ghlighted in several cases to which reference has been
made above, the scope for interference is very limted and
restricted to exceptional cases in the indicated
circunstances. Unfortunately, in the present case as the
guoted extracts of the High Court’s order would go to show,
no reasons whatsoever have been indicated as to why the
puni shment was consi dered di sproportionate. Reasons are live
i nks between the m nd of the decision taker to the
controversy in question and the decision or concl usion
arrived at. Failure to give reasons anounts to denial of
justice. (See Al exander Machinery Dudley Ltd. v. Crabtree
(1974 LCR 120) A nere statenent that it is disproportionate
woul d not suffice. A party appearing before a Court, as to
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what it is that the Court is addressing its mnd. It is not
only the amount involved but the nental set up, the type of
duty performed and similar relevant circunstances which go
into the decision-naking process while considering whet her
the puni shment is proportionate or disproportionate. |If the
charged enpl oyee holds a position of trust where honesty and
integrity are inbuilt requirements of functioning, it would
not be proper to deal with the natter leniently. M sconduct
in such cases has to be dealt with iron hands. \Were the
person deals with public noney or is engaged in financia
transactions or acts in a fiduciary capacity, highest degree
of integrity and trust-worthiness is nmust and
unexceptionabl e. Judged in that background, concl usions of
the Division Bench of the High Court do not appear to be
proper. W set aside the sane and restore order of |earned
Si ngl e Judge uphol di ng order of dism ssal

The appeal is allowed.




