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1971 AIR 2127 1971 SCR 984
ACT:

Madhya Pradesh Mdtor Vehicles (Taxation of Passengers) Act,
1959--Section 7-Return filed accepted as correct-No order
guantifying anmount of tax necessary before issuing denand
noti ce.

HEADNOTE

Under the WMadhya Pradesh Mdttor Vehicles (Taxation of
Passengers) Act, 1939, where returns have been accepted as
correct nothing nore need be done except to recover the tax
due whi ch has not been paid and no assessnent order need be
passed in view of the express |anguage of s. 7. It is only
when the returns have not been submitted or when returns
submtted are found to be incorrect and inconplete that the
tax officer has to nmake an enquiry and determine /'the sum
payabl e by the operator by way of tax. Simmlarly if /'there
has been escapenent of tax, proceedings have to be taken
under s. 8 and an order has to be nade after an _enquiry.
The position would be the same if penalty is sought to be
| evi ed under s. 9. [986F-H, 987A]

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeals Nos. 1449 to
1454 of 1967.

Appeal s by special |eave fromthe judgnents and orders dated
Decenmber 15, 1966 of the Madhya Pradesh Hi gh Court in /M sc.
Petitions Nos. 303 of 1966 etc.

l. N. Shroff, for the appellants (in all the appeals).

M N. Phadke, K L. Hathi and P. C. Kapur, for the
respondents (in C As. Nos. 1449, 1450 and 1452 of 1967).

V.S. Desai, K L. Hathi and P. C Kapur, for the
respondents (in C As. Nos. 1453 and 1454 of 1967).

The Judgnent of the Court was delivered by

Grover, J.-All these appeals arise out of wit petitions
that were filed in the Hgh Court of Mdhya Pradesh
challenging the notices of demand issued by the Deputy
Transport Conmi ssioner for paynment of the anount of
passenger tax said to be due under the Madhya Pradesh Motor
Vehicles (Taxation of Passengers) Act, 1959, hereinafter
referred to as the "Act’. By a conmon judgnent dated
Novermber 8, 1966 the High Court allowed the petitions and
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guashed the demand notices. The appeals nmay be divided into
two categories. In C. As. 1449 and 1453 of 1967 returns had
been duly filed as contenplated by s. 5 of the Act but no
tax had been deposited as required by s. 6. Demand
9 85
notices were issued in respect of the tax payable pursuant
to the returns sone years later. Proceedings were also
taken as no paynment was made for recovery of the tax as
arrears of land revenue. |In the other four appeals the
returns were never filed but it appears the authorities did
take certain proceedings under S. 7 of the Act and in sone
cases accounts of the respondents were checked and their
l[iability determ ned. When demand notices were sent and
recoveri es sought to be made the wit petitions were filed.
The H gh Court did not goiin these matters fully ,and
treated all the petitions as if the facts were simlar
Section 3 of the Act which is the charging section provides
that there shall be levied and paid to the State Governnent
a tax on all passengers carried by stage carriages at a rate
equi valent to 15 % of the fare inclusive of the tax payable
to the operator of a stage carriage. The tax has to be
collected by the operator of a stage carriage and paid to
the State Government in accordance with the provisions of
the Act. Under S. 5 the operator mnmust deliver to the tax
of ficer or to such/prescribed officer as nay be specified a
return in the prescribed formand nanner either daily or at
such intervals as may be prescribed.  Section 6 lays down
that the tax payable during any nonthin accordance with the
return submtted under. S. 5 shall be paid into a Governnent
treasury by the operator and the receipt _evidencing such
paynment has to be forwarded to the Tax O ficer. Sections 8,
9 and 10 are in the followi ng terns
"(8) Fares escaping assessnent.-I1f, ‘for any
reason, the whole or any portion of the tax
| eviable wunder this Act, for any nonth has
escaped assessnent, the Tax O ficer nmay, at
any time within, but not beyond, one year from
the expiry of that nonth, assess the tax which
has escaped assessnent, after issuing a notice
to the operator and naking such inquiry as
the officer may , consi der necessary.
(9)Penalty for non-paynent —of tax.-Were
the whol e orany portion of the tax payabl e
to the State Governnent in respect of ~any
stage carriage for any nonth or portion
thereof in pursuance of ss. 6, 7 and 8 has not
been paid to it in time the Tax Oficer may,
in his discretion, levy in addition to the tax
so payable, a penalty not exceeding 25 per
cent of the maxi mumtax which woul d have been
payable to the State Governnent if the stage
carriage had carried its full conplenment of
passengers during such nonth or portion

thereof. (10)Recovery of tax, etc,-(1

the cases referred, to in sections 7, 8 and 9
the, Tax Oficer shall serve on the operator a
noti ce of demand for the sunms payabl e

9 86
to the State Governnent and the suns specified
in such notice nay be recovered from the
operator as arrears of land revenue.
(2) The tax shall be a first charge on the
stage carriage in respect of which it is due
as also on its accessories and such stage and
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the accessories thereof nmay be attached and
sold for the recovery of the tax wunder the
appropriate lawrelating to the recovery of
arrears of land revenue."
Section 12 provides for an appeal against a notice of
demand’ served under S. 10.
The schene of the above provisions apparently is that the
operator of a stage carriage has to subnmit a return in
accordance with S. 5 and pay tax into the Governnent
treasury every nonth as provided by S. 6. No question can
ari se of any assessnent order being made under S. 7 by the
Tax O ficer where the returns are found to be correct and
conpl et e. It is only where either no returns have been
submitted or where the return submtted appear to the Tax
Oficer to be incorrect or inconplete that the Tax O ficer
has to follow the procedure llaid down in s. 7 and deternine
the tax payable by the operator. The Hi gh Court was of the
vi ew t hat ~even where returns had been filed and accepted as
correct the Tax Oficer has to pass a proper assessnent
order holding the operator liable for paynent of tax in
accordance with the return-submtted by him In other words
no notice of demand can be issued until the Tax Oficer
makes such an order quantifying the amount of tax.
We are unable to accede to the contention which prevailed
with the H gh Court that even where returns had been submt-
ted but the tax has not been paid the Tax Oficer is bound
to, make an order before serving a notice of denand even
t hough the denmand i's strictly in accordance wiith the returns
whi ch have been submitted. Section 7 rules out any such
course to be followed by the Tax Oficer. It is.only when
the returns have not been subnmitted or when return submitted
are found to be incorrect and inconplete that the Tax
Oficer has to mmke an inquiry, and deternine ‘the sum
payabl e by the operator by way of tax. ~Simlarly if ' there
has been escapenment of tax proceedings have, to be taken
under S. 8 and an order has to be nade after an enquiry.
The position would be sane if penalty is sought to be
| evied, under S. 9. But where returns have been accepted as
correct nothing nore need be done except to recover the tax
due which has not been paid and no asessnent order need be
passed in view of the express |anguage of S. 7.
987
We are satisfied that in the two appeals, i.e., C As. 1449
and 1453/67 in which returns had been filed the Tax™ O ficer
was not bound to make any order quantifying the  amount of
tax before issuing the notice of demand. The anmount” sought
to be realized was quantified in the returns thensel ves vide
Form 1V read with Rule 4(2)(c) of the M P. Mdtor Vehicles
(Taxation of Passengers) Rules. 1t has not been shown /that
any penalty was sought to be inposed in those two cases.
The order of the H gh Court, therefore, in these  appeals
cannot be sustained and is hereby set aside and the wit
petitions are ordered to be dism ssed.
As regards C. As. Nos. 1450, 1451, 1452 and 1454/67, it
appears, as has been stated earlier, that some proceedings
were held of the nature contenplated by S. 7 and the notices
of demand were issued after orders had been duly nade by the
Tax Officer. But this is a matter which was not examined in
each case by the Hi gh Court and we would |ike to express no
opinion wth regard to it. These appeals are also allowed
and the orders of the Hi gh Court are set aside. The High

Court wll rehear and redecide the same in accordance wth
| aw. There wll be no order as to costs in all. the
appeal s.

K. B. N, Appeal s




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 4

al | oned.
988




