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ACT:

Limtation Act, 1963, s. 5-Sufficient cause’ ‘and necessary
steps’s’, scope of-Party acting on advice of |egal adviser-
If sufficient cause.

HEADNOTE

In certain |and acquisition references the District 'Judge
passed an order in 1963 awarding conpensation to be paid by
the appellant to the first respondent. Wen the first
respondent |evied execution the appellant filed objections
on Aug" 27, 1964, under s. 47, Cvil Procedure Code, but the

objection petitions were dismssed in_January 1965. On
March 4, 1965, it was discovered that no appeal was filed
agai nst t he. Order of the district judge awardi ng
conpensati on. Thereafter the appellant took diligent and
active steps to challenge the decision of.the district
j udge. On the advice of the | egal adviser- an —application

under Art. 227 was filed on May 17, 1965 and on July 4, 1965
appeals were filed against the decision of  the district
judge with an application under s. 5 of the Limtation Act
1963, ©praying that the delay in filing the appeal nmay be
excused. In that application after stating the above /facts
it was also severed that the delay was caused by the
oni ssion and negl ect of the Governnent Pleader to advise the
appel | ant . The High Court held that the appellant had not
sufficiently explained the delay during the period between
August 27, 1964 and July 3, 1965 but gave no reasons for its
concl usi on.

Al'lowi ng the appeal to this Court,

HELD : It is not possible to lay down precisely as to what
facts or matters would constitute ’'sufficient cause’ under
s. 5 of the Limtation Act. But those words should be
liberally construed so as to advance substantial justice
when no negligence or any inaction or want of bona fides is
inmputable to a party; that is, the delay in filing an.
appeal should not have been for reasons which indicate the
party’s negligence in not taking necessary steps which he
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could have or should have taken. What would be ’'such
necessary steps will again depend upon the circunstances of
a particular case. The H gh Court in the present case was
certainly not bound to accept readily whatever has been
stated on behalf of the State to explain the delay. But, it
was the duty of the High Court to have scrutinised the
reasons given by the State and considered the sane on
nerits. The circunstance that the appellant discovered that
no appeal was filed only in March 1965 and that thereafter
diligent steps were taken by filing the application under
Art. 227 and the appeal show that it is not possible to
impute to the appellant want of bona fides or such inaction.
or negligence as woul d deprive themof the protection of s.
5 of the Limtation Act. Even if filing the application
under Act. 227 was not-a proper step, if a party had acted
in a particular nanner on the wong advice given by his
| egal adviser he cannot be held guilty of negligence so as
to dissentitle himto plead "sufficient cause’ under s. 5 of
the Limtation Act. [883 B-D, H, 888 E-G 889 B-(
875

Ram al , Mdtilal and Chhotelal v. Rewa Coal fields Ltd. [1962]
2 S.C.R 762. Shakuntala Devi  Jain v. Kuntal Kumari & ors.
[1969] 1 S.C.R 1006 Ran, Narain Joshi v. Parmeshwar Narain
Mahta & Ors., 30 I A 20 and Kunwar Rajendra Singh v. Ra
Raj eshwar Bali & Or's., A l.R 1937 276, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION :~ Civil Appeal s Nos. 821 to 823
of 1968.

Appeals by special |eave fromthe order dated August 18,
1966 of the Calcutta High Court in Civil Rules Nos. 1827(F)
to 1829(F) of 1966.

Jagadi sh Swarup’ Solicitor-General of India, P. Chatterjee
and P. K. Chakravarti, for the -appellant (in all the
appeal s).

D. Mookherjee and S. C. Majundar, for respondent No. 1 (in
C. As. Nos. 821 and 823 of 1968).

D. N. Mikherjee and G K. Deb, for respondents
Nos. 2 to 4 (in C As. Nos. 821, and 823 of 1968) and the
respondents (in C. A No. 882 of 1968).

The Judgrment of the Court was delivered by

Vai di yal i ngam J. These three appeals, by special |leave, are
di rected agai nst the common judgrment and order dated August
18, 1966 of the Calcutta High Court dismissing Civil Rule
Nos 827(F) to 829(F) of 1966, which were applications 'filed
by the appellant under s. 5 of the Limtation Act, 1963, to
excuse the delay in filing three appeals against’' the
decision of the Additional District Judge, How ah, /dated
June 27, 1963, in three Land Acquisition Reference Cases.

In this judgnent we are referring the ranks of the.parties
AS in Cvil Appeal No. 821 of 1968. "Thee first respondent
is the Howah Minicipality. The second respondent had taken
a |ease of about 21 bhighas 9 kotas of land from the first
respondent and respondents Nos. 3 and 4 have taken a sub-
| ease fromthe second respondent of the said area.

The circunstances | eading up to the order of the Hi gh Court
may be stated : About 41 bighas of land situated in Salkia
it Howrah were acquired by the Government of West Bengal for
the purpose of utilising the sane as narket place at How ah.
After, the acquisition, the entire land was placed at the
di sposal of the first respondent the Minicipality, How ah,
e specific condition that the said | and was to be used

for establishing a public market and that it would not be

on th
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used for any other purpose wthout the pernmission of the
CGover nrent . According to the appellant themwas also an
agreenment that the |and would be resuned in the event of a
public market not being established within a reasonable
time.

877
the appellant. On January 25, 1960, the suit filed by the
second respondent, nanely, T.S..No. 15 of 1999 was decreed
and the suit, No. 10 of 1959 filed by the Minicipality was
dismissed. It is, clained by,the appellant that T. S. No.
34 of 1961 for possession of 4 1 bighas was decreed,.on July
21, 196 1. We are particularly referring, to this aspect
"because considerable argunent was advanced before us,
particularly on behalf  of the respondents Nos. 2 to 4
regardi ng the binding, nature of this- judgnent.

M. D. N Mikherji, 1earned counsel for respondents Nos. 2
to 4 wurged that as the name of respondent No. 2 had been
struck ~off fromthe array of defendants in the; said suit,
the decree therein is not binding either on the second
ndent or% hi's sub-| essees, respondents Nos. 3 and 4.
According  to-him even on the basis that the decree is-
bi nding on the Municipality, that decree wilt have no effect
so far as the properties which have been sub-leased. by the
Muni ci pality in favour of respondent No. 2, are concerned.
On the other hand, it was the contention of the |earned
Solicitor’ CGeneral that the decree in the suit clearly shows
that the’ appellant was entitled to recover the entire area
of’ 41 bighas And odd with included the portion |eased
out by the, Miunicipality to respondent No. 2. Once the right
of the CGovernnment to resume the entire area was recognised
by the, Court, the second respondent has no further tight on
the basis of the lease granted in his favour by the first
respondent and that the position is not  in any ' nanner
altered by the second respondent having. ceased to be in
the.: array of attendants. In'the said suit. It is not
necessary for wus to go into all these aspects nore
especially when it is brought to our notice that /the 1st
respondent has filed an appeal against this decree,, / which
is pending in the Hgh Court as First Appeal MNo. 135 of
1963.

On June 27,1963, the Additional District Judge, Howr ah,
decided the three Land Acquisition References and made the
appel lant liable to pay conpensation of the sum of about Rs.
16, 00, 000. The decrees in these references were signed  on
Sept enber 21 1963. According to, the appellant, when in the
title suit No, 34 of. 1961, which has ’'been decreed on
July"21, 1961, it has being held that the State is entitled
to recover possession of the entire area, the Award. nmade in
the Land Acquisition Cases on June 27, 1963, in. favour of

respondents Nos. 1 to 4 is 'illegal and w thout jurisdiction
as the respondents are nere trespassers, who have no right,
title or interest in the |ands concerned. It is the

er avernent of the State that in: view of the enornous
amount awarded in the Land Acquisition References,  the;
first respondent is purposely delaying taking further steps
in prosecution of first Appeal No. 135 of 1963. Thi s
attitude, the State avers, is due to the fact that if the
Municipality is able to wthdraw the huge anount of
conpensation awarded, it will have no further interest in
prosecuting the appeal against the decree in Title Suit No.
34 of 1961.

878

The second respondent on the basis of the Award, |evied exe-
cution and the appellant filed objection on August 27, 1964
under s. 47 C.P.C. on the ground that the Award is not

r espo

furth
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executable in viewof the decree in Title Suit No. 34 of
1961. According to the appellant, the Departnent of Land
Acqui sition at How ah did not known about the proceedings in
Title Suit No. 34 of 1961 as the latter related ' to another
Department of the Governnent. \Wen the objections filed
regardi ng the executability of the Award were rejected, the
matter was referred to the Legal Renenbrancer, West Bengal
for taking necessary action. It was on March 4, 1965, that
it was discovered that the judgnent of the Additiona
District Judge in the three Land Acquisition References had
not been appeal ed against. As the reasons for the appeals
not being filed, were not clear, they were investigated by
the Legal Adviser of the State. On or about April 15, 1965,
the State Lawyer in the H gh Court advised the State to nove
the Hi gh Court under Art. 227 of the Constitution to quash
the judgment of the Addl.  District Judge dated June 27
1963 in the three Land Acquisition References, as the tinme
for filing appeal's had expired.
Accordingly Wit petitions ~under Art. 227 of the
Constitution west filed in the H gh Court on May 17, 1965 to
qgquash the judgment of the Addl. ~District Judge in the Land
Acqui sition References. ~On the sane day the | earned Judges
while declining to issue a Rule, however, granted stay of
execution of the Award for one mouth with a direction that
appeal s should be filed with proper applications against the
Award in Mscellaneous Cases Nos. 21 40 of 1958 and 13 of
1959 within a nonth. The | earned Judges granted further
two weeks' tinme ‘on June 17, 1965 and also extended the
period of stay by two weeks. A further order was passed on
July 1, 1965 to obtain the -necessary orders of stay
regarding the execution of the Award from the appropriate
Beach dealing with the appeals. Three appeals against the
three Land Acquisition References Nos. 21 and 40 of 1958
and 13 of 1959 were filed in the, H-gh Court on July 3, 1965.
The appeals on being returned by- the Hi gh Court Office on
July 5, 1965 with the endorserment that the is a delay of one
year seven nonths and twenty two days, were represented on
July 7, 1965 with the necessary, applications under s. 5 of
the Limtation Act, 1963. Al the above facts were set out
in the applications for excusing the delay and praying that
i mpartable |1 oss and injury would be caused to the, State, if
nearly 16,00,000 have to be paid to persons who have -been
held to be in wongful possession of the and and _agai nst
whom a decree in Title Suit No. 34 of 1961 for eviction ~had
been passed on July 21,1961. It was further subnmitted  that
in view of the various matters nentioned in the applications
filed under s. 5 of the Limtation Act, sufficient cause has
been shown for excusing the delay in filing the appeals.
879

The High Court on July 7, 1965 issued notice to the respon-
dents to show cause why the del ay should not be condoned and
the appeals taken on file. After the issue of the 'notice,
the appellant, filed an additional affidavit on January 18,
1966 referring to the: relevant provisions of the Lega
Renmenbrancer Manual in West Bengal regarding the procedure
to be followed by its Legal Oficer& in cases where appeals
have to be filed. The State also referred to the letters
witten by the Collector of Howah on Decenber 18,1965 and
January 5, 1966 to the Advocate, who was at the materia
time Government Pleader asking for his explanation as to
why’ the Governnent was not advised by him regarding the
filing of appeals against the Land Acquisition References.
On January-' 21, 1966, the Hi gh Court passed the follow ng
or der

"On the present materials before us we are not
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satisfied that sufficient cause has been nade
out to explain the delay of over a year and a
half in filing of the connected appeals. M.
Chakrabarty expressed his inability to produce
better materials on information, at present
available to him In the circunstances, we
have no option but to discharge these Rules.
Liberty is, however, given to the petitioner
to apply for reconsideration or nodification
of this order on further and better materials.
There wll be no order as to costs in any of
these Rules.”
Later on, the appellant received a reply dated January 29,
1966 fromtheir Ex. Governnent Pleader and filed the three
applications in question requesting the Hgh Court to
reconsi der its previous order dated January 21, 1966 and to
excuse the delay under s: 5 of the Limtation Act in filing
the three appeals.
The Hi gh Court, on June 3, 1966 issued notice to the respon-
dents. After hearing the respondents, the Hi gh Court
assesed by the’ common order in question on August 18, 1966
dism ssing the applications  filed by the appellant for
excusi ng the del ay under s. 5 of the Limtation Act in
filing the three appeals. |In the order it is stated that
though the decrees, under appeal were passed as early as
Septenber 21, 1963, the appeals were filed along with the
applications wunder s. 5 of the Linmtation Act only on July
3, 1965 the interval being over one year and nine nonths.
The High Court, no doubt, states that there were previous
proceedi ngs, but it  is not necessary to refer to them
Utimately, the Hgh Court in-its brief order is of the view
that the State has not sufficiently explained the delay
during the period August 27, 1964 and July 3, 1965. The
former is the damon which the State filed wunder, 's. 47
C.P.C. to the executability of the Land Acquisition
880
Award, in view of the decree in Title-Suit No. 34 of /1961.
Regardi ng the period anterior to August 27, 1964, so far as
we could see the High Court. does not put it against the
appellant and in fact it does not seem to give nuch
i mportance to that period. On the other hand,, the view of
the High Court is.: "These applications nust fail for the 1
unexpl ai ned del ay between the two dates, August 27, 1964 and
July 3, 1965." Utimtely, the | earned Judges dism ssed-the
application for excusing the delay..
There is a further direction given by the High Court that
the wit petitions filed by the appellant under Art.’ 227 of
Constitution on My 17., 1965 be taken up by "t he

"appropriate Bench for disposal. There is also further
direction that the order of stay of execution of the /Award
will continue for a fortnight with liberty to the State to

apply for its continuance before the; Bench, which is to
take up the wit petitions.

It may be nentioned at this stage that the wit petitions
filed under Art. 227 on May 17, 1965 and in which stay had
been granted and whi ch stay was 'continued till the disposa
of the applications filed under s. was actually w thdrawn
only on Septenber 28, 1966 as havi ng becone infructuous.

The Ilearned Solicitor General, on behalf of the appellant
rather strenuously urged that it was the duty of the High
Court to consider on the materials, placed before it
whet her sufficient cause for excusing the delay had been
made out by the appellant. Though the decision in the Land
Acqui sition Cases was given on June 27, 1963, and the award
signed on Septenmber-21 1963,the Hi gh Court" as prepared to
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proceed on, the basis, in- viewof the avernment nmade in the

ffidavit of the appellant that, the, delay between
Septenber 2 1, 1963 and August 27, 1964 has been properly
explained. At any rate, the Solicitor General pointed out
the High Court has not put that period against t he
appel lant. On the other hand, the Hi gh Court has held that
there is an unexpl ai ned delay from August 27, 1964, the date
on which the State filed objections under s. 47 C.P.C. to
the execution of the decree under the Award and July 3,
1965, the date on which the appeals were filed, and on this
ground the applications have been di sm sissed.

The | earned Solicitor General further pointed out that there
is no proper consideration of the various matters, referred
to in the affidavit, which according to himhave not been
controverted by the respondents. He has further urged that
the judicial power and discretion to excuse the delay given
to the Courts under s. 5 of the Limtation Act, should be
exerci sed to advance substantial justice, ,especially when
the appellants has not been held. guilty of any negligence
or inactilon. The | earned Solicitor General further pointed.
out that  the H gh Court has not disbhelieved any of the
facts

881

mentioned in the -affidavits. filed on behalf of the
appel l ant, regarding the circunstances under which the
appeal s cane to be filed beyond the period 4 linmtation

On the other hand, M. D. Mukherji, |earned counsel for the
first respondent, = Howah Minicipality, urged that t he
guesti on whether a party has made out a sufficient cause for
excusing the delay in filing the appeals is a pure question
of’ fact and it was. within the exclusive jurisdiction of
the Hi gh Court to decide it one way or the other. In this
case, the counsel pointed out, that after a consideration of
the reasons given by the appellant, the H gh Court has cone
to the conclusion that the delay during the period August
27, 1964 and July 3, 1965 has not been properly accounted
for In fact, the counsel pointed out the appellant should
have been called upon to explain the delay even from
Septenber 21, 1963 and the H gh Court has  been very
considerate in reducing the period upto August 27, 1964.
M. Mikherji further pointed out that the period of
[imtation applicable both to a private litigant as well  as
to the State is the sane and the sanme principles are
applicable to both the parties in considering whether
sufficient cause has been shown for excusing the delay in
filing an appeal beyond the period of linitation. M.
Mukherji further urged that the sane Governnent Pleader was
appearing on behalf of the State both in the title suit. No.
34 of 1961 and in the Land Acquisition Proceedings and
therefore it is idle for the State to contend that it was
not aware that an appeal had not been filed against the
decision in Land Acquisition References till March 4, | 1965
The fact that one Departnent may be dealing wth  Land
Acqui sition matters and another Departnment may be dealing
with Ordinary Civil Suits, is not a sufficient excuse which

will be accepted by the courts to justify an application
under s. 5 of the Limtation Act.
M. D. N Mikherji, learned counsel for the respondents

Nos. 2 to 4, in particular, attenpted to argue about the
bi ndi ng nature against his clients of the decree obtai ned by
the State against the Municipality in Title Suit No. 34 of
1961. He also relied on the decision in the said suit to
controvert the avernent of the State that the Minicipality
has been held to be a trespasser without any rights in the
l and in question.

a
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The learned Solicitor General has also referred: us to the

various aspects dealt within the said judgnent. Accor di ng:
to him the effect of the said judgnment is that the
respondents are all trespassers having no rights’ in. the
land and therefore they are. not entitled to receive the
conpensati on, anount. He. has also stated that if the
decrees in the. Land Acquisition Reference Cases are

allowed to stand, the respondents, who are in possession as
trespassers without any title or right in the properties,

will have to be paid by the State nearly about Rs..
16, 00, 000

882

We have only referred above to the various natters placed
before us. We expressed no opinion whatsoever regarding

those aspects. As and when occasion arises, it is open to
the parties concerned to raise any contention that may be
available to them.in 'l aw or on facts.
W have already referred to the fact that on the first
occasi on ‘when the H gh Court dealt with the applications
under s. 5 of the Limtation Act it had passed an order on
January 21, 1966, Wich we have extracted in the earlier
part of this judgment. That itself ,Was a brief order. But
that order clearly indicates that the | earned Judges were
not inclined to close the proceedi ngs once and for all. In
fact, they have given a further opportunity to the State to
nove for reconsideration of the order or nodification of the
order on better materials.

The order dated August 18, 1966, ~unfortunately, is very
brief ,and does not give the reasons as to why the High
Court has cone to the conclusion that the  delay between
August 27, 1964 and July 3, 1965 has not been explained by
the appellant. There is ,only a brief" statenent to the
effect that on the first on the above dates, i.e.  August
27, 1964, the appellant filed objections under s. 47 C P.C
to the execution of the decree under Award. Though the
respondents urged that the delay is really from Septenber
21, 1963, we are not inclinedto accept that contention
especially when the High Court itself has not given any
i mportance to the period prior to August 27, 1964. In view
of the nature of the order passed ’'by the Hi gh Court without
an investigation into the facts and without giving reasons,
we woul d have normally remanded t he proceedings to the ~High
Court for a fresh consideration. But we are not adopting
that procedure in view of the fact that considerable tine
has already el apsed and if the natter is remanded, it wll
give rise again to a further chall enge by way of appeal to
this Court, whatever the decision of the Hi gh- Court may be.
Hence, we proceed to consider the matter and adj udi cate upon
the question Wether the Hgh Court was justified in
rejecting the applications filed by the appellant under s. 5
of the Linmitation Act.

One feature that strikes us on a perusal of the judgnent of
the Hi gh Court is, that there is absolutely no indication
that it has disbelieved any of the avernments nade in the
affidavits filed on behalf of the appellant. |If +the High
Court had consi dered the reasons given by the appellant, and
rejected themas false or if the High ,Court had hold that
there has been such total inaction or negligence on the part
of the appellant as would deprive the State of t he
protection wunder s. 5 of the Limtation Act, the position
woul d be different. W do not have the benefit of the views
of the High

883

Court, one way or the other, on these aspects. At any rate,
it has not held that the appellant is guilty of negligence
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or that the applications |ack in bona fides.

The | egal position when a question arises under s. 5 of the
Limtation Act is fairly well-settled. It is not possible
to lay down precisely as to what facts or matters would
constitute "sufficient cause" under s. 5, of the Limtation
Act . But it may be safely stated that the delay in filing
an appeal should not have been for reasons which indicate
the party’s negligence in not taking necessary steps, which
he coul d have or should have taken. Here again, what would
be such necessary steps wll again depend upon t he
circunmstances of a particular case and each case will have
to be decided by the courts on the facts and circunstances
of the case. Any observation of an illustrative
circunstance or fact, will only tend to be a curb on the
free exercise of the judicial nmnd by the Court in
determ ning whether ~the facts and circunstances of a
particul ar case anmount to "sufficient cause" or not. It s
needl ess to enphasi se that courts have to use their judicia
di scretion inthe matter soundly in the interest of justice.
M. D. Mikerji learned counsel for the first respondent is
certainly well-founded in his contention that the expression
" sufficient cause" cannot be construed too liberally,
nmerely because the party in default is the Government. It
is no doubt true that whether it is a GCovernnent or a
private party, the provisions of |aw applicable are the
sanme, unless the Statute itself nmakes any distinction. But
it cannot al so be gainsaid that the same consi deration that
will be shown by courts to a private party when he clains
the protection of s.. 5 of the Limitation Act should also be
available to the State

In the case before us, it must be stated in fairness to the
| earned Solicitor General that he has not contended that the
State nust be treated differently. On the other hand, his
contention is that the reasons given by the appellant,

whi ch, according to himw |l establish "sufficient cause"
have not at all been adverted to, much |less, considered by
the H gh Court. In our opinion, the contention of the

learned Solicitor GCeneral is perfectly justified in the
circunst ances of this case. The Hi gh Court, certainly, was
not bound to accept readily whatever has been stated on
"behal f of the State to explain the delay. But, it was the
duty of the H gh Court to have scrutinised the reasons given
by the State and considered the sane on nerits and expressed

an opinion, one way or the other. That, unfortunately, is
lacking in this case.
884

It has been pointed out by this Court in-Ramal, Mbdtilal and

Chhotelal v. Rewa Coalfields Ltd. (1) as follows:
"In construing s. 5it is relevant to bear in
mnd two inportant considerations. The /first
consideration is that the expiration- of the
period of limtation prescribed for or ' making
an appeal gives rise to a right in favour of
the decree-holder to treat the decree as
bi ndi ng between the parties. |In other words,
when the period of limtation prescribed has
expired the decree holder has obtained a
benefit under the law of linmtation to treat
the decree as beyond chall enge, and this |ega
right which has accrued to the decree-hol der
by | apse of tinme should not be |Ilightheartedly
di st ur bed. The other consideration whi ch
cannot be ignored is that if sufficient cause
for excusing delay is shown discretion is
given to the Court to condone delay and admt




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of 13

t he appeal . This discretion has been
deliberately conferred on the Court in order
that judicial power and discretion in that
behal f should be, exercised to advance
substantial justice.’ As has been observed by
the Madr as H gh Court in Krishna v.
Chat t appan( 2) S. 5 gives the Court a
di scretion which in respect of jurisd
ction is
to be exercised in the way in which judicia
power and discretion ought to be exercised,
upon principles which are well understood; the
words ' sufficient cause receiving a libera
construction ~go as to advance substantia
justice when no negligence for inaction nor
want of bona fide is. inmputable to t he
appell ant . "
From the above observations it is clear that the words
"sufficient cause" should receive a |iberal construction so,
as to advance substantial justice when no negligence nor
i naction nor is, inputableto a party.
No doubt, M. D. Mikherji drew our attention to the observa-
tions at page 771 to the effect
"The proof of a sufficient chase, is condition
pr ecedent for the exercise of the
di scretionary jurisdiction vested in t he
court by s.5 if sufficient cause is not
proved, nothing further has to be done; the
application for condoning delay has to be
di sm ssed on that ground al one”
That is according to M. Mikherji as, the Appellant has not
shown sufficient cause in, this matter,. the only course
open is to dismiss the applications, as has been done by
the High Court. That, in our opinion,, is over sinplifying
the matter, and begging the
(1) [1962] 2 S.C.R 762
(2) [1890] 1 L.R 13 Mad. 269.
885
guestion. That point really is whether on the facts 'stated
by the appellant, it <can be held that it had shown
sufficient cause for filing the appeals beyond the period of
[imtation.
The observations of the Madras Hi gh Court, extracted in the
above decision, have again been quoted wth approval in
Shakuntal a Devi Jain v. Kuntal Kumari and others(1l). On the
particular facts of the case, this Court held in the said
decision that it was not a case where it was possible to
impute to the appellant therein want of bonafide or . such
inaction or negligence as would deprive a party of/ the
protection of s. 5 of the Limtation Act, 1963.
M. D. N Mikherji l|earned counsel for the respondents Nos.
2 to 4 invited our attention to the decision of the Judicia
conmittee in Ram Narain Joshi v. Parneshwar Narain Mahta
and, others(l), where the Judicial Committee declined to
interfere with the order of the High Court declining to
excuse the delay in filing an appeal under s. 5 of the
Limtation Act on the ground that no sufficient cause was
shown by the party concerned. The judgnent of the Hi gh
Court, which was under appeal before the Judicial Committee,
is contained in the report. The High Court had considered
the reasons given by the party for filing the appeal out of
time. After a full and detailed consideration of the
reasons given by the party, the Hi gh Court had come to the
conclusion that the party had not shown due diligence in the
matter of filing appeal and, therefore, if was further held
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that no sufficient cause had been shown for not having filed
the appeal within time. The Judicial Committee after a
consideration of the reasons given by the H gh Court
declined to interfere on the ground that they were satisfied
that the refusal by the Hi gh Court to admt the appeal after
the period of limtation was over, was justified. Thi s
deci sion does not help the respondents in view of the fact
that there has been no such proper consideration by the Hi gh
Court in the case before us. W have already stated that
the Hi gh Court has neither adverted to the reasons given by
the appellant; nor has the High Court expressed its views on
them

Bearing in mind the principles, referred to by us earlier,
we proceed to consider the facts in the case on hand. W do
not think it necessary to refer very elaborately to the
affidavits filed on both sides because they contain a | ot of
material relatingto the various litigations, referred to
, as well as the |l egal consequences flow ng fromthem

As stated earlier, we do not propose to go into those
matters . i'n these appeal s.

Though originally when the H gh Court dealt wth the
applications wunder S. 5 of the Limtation Act, on January
21, 1966, it was of the view that there has been a delay of
over one and a half, year-

(1) [1969] 1 S.C. R’ 1006.

(2) 30 1.A 20.

-L736SupCl/ 72
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in filing the appeals, nevertheless, in the present order
which is wunder attack, the H gh Court has rejected the
applications on the ground that there is an unexpl ained
delay during the period August 27, 1964 and July 3, 1965.
Therefore, even according to the High Court the appellant
has been able to satisfactorily explain the delay upto
August 27, 1964 and therefore the period of delay has been
very much narrowed down.

On behal f of the appellant it had been categorically stated
in the affidavit filed in support of the applications / under
S. 5 of the Limtation Act, to excuse the delay, that when
the objections filed by the State under s. 47 C. P.C
regardi ng executability of the Award in the Land Acqui sition
Cases were dismssed on January 30, 1965, the matter ~ was
referred to the Legal Renmenbrancer, West Bengal, for taking
necessary action. It has been further stated that it was on
March 4, 1965, that it becane known that the judgment of the
Addl . District Judge, dated Septenber 21, 1963 in the three
Land Acquisition Cases had not been appealed from It rust
be noted that the objections to the execution were filed by
the State in Reference No. 21 of 1958, which was one of  the
cases covered by the judgnent of the Addl. District” Judge,
and in which execution was taken for realising t he
conpensation anount. It has been further stated that the
counsel for the State in the High Court persued all the
papers and consulted the officers of the Land Acquisition
Departnment, Howah, to consider the steps to be taken to
chal l enge the decision of the Addl. District Judge in the
Land Acquisition Reference Cases. It was only on April 15,
1965, that the State was advised by its |lawer in the Hi gh
Court to nove applications wunder Art. 227 of t he
Constitution to quash the judgment of the Addl. District
Judge in the Land Acquisition Reference Cases. Admi ttedly,
wit petitions under Art. 227 were filed on May 17, 1965, in
which the High Court granted stay of execution of the
decree wunder the Award. W have already referred to the
fact that these wit petitions were kept pending till

above
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Septenber 28, 1966. It may be, that the State was not
properly advised regarding the renedy to be adopted to
chall enge the judgment in the Land Acquisition Reference
Cases. But, as pointed out by the Judicial Committee in
Kunwar Rajendra Singh v. Rai Rajeshwar Bali and others(1),
if a party had acted in a particular manner on a wong
advice given by his Legal Adviser, he cannot be held guilty
of negligence so as to disentitle the party to plead
sufficient cause under s. 5 of the Limtation Act. In
fact the Judicial Commttee observes as follows :
"M st aken advice given by a | egal practitioner
may in the circunmstances of a particular case
give rise to sufficient cause wthin the
section though there is cer-
(1) A 1.R 1937 P.C. 276.
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tainly ~no general doctrine which saves parties from the
results of wong advice."
The advice given by the lawer to file applications under
Art. 227,-in our opinion, is also a circunstance to be taken
i nto account in considering whether the appellant has shown
sufficient cause.
In the additional affidavit filed on behalf of the State on
January 18, 1966, after a reference to the provisions of the
Legal Renenbrancer’s Manual in Wst Bengal, it has been
stated that the Governnment Pleader at Howah onitted and
neglected to send any proposal, according to the Rules,
advi sing the Governnment to file appeal against the decision
of the Addl. District Judge in the Land Acquisition
Ref erence Cases. I n support of the application filed on
behal f of the State, copies of the letters witten by the
Col | ector dated Decenber 18, 1965 and January 5, 1966 to the
Ex. Government Pleader as well as the copy of the latter’s
reply dated January 29, 1966 were also filed in the High
Court. In the letter dated Decenmber 18, 1965, the
Col l ector, after a reference to the relevant provisions of
the Legal Renenbrancer’s Manual inforned the Ex. Governnent
Pleader that the latter had not  conplied wth t hose
provi sions inasmuch as he had not obtained the certified
copi es of the judgnment and decree and forwarded themto the
Collector wth his opinion in the case specially when the
deci si on was adverse to the Governnent.
In the counter-affidavit filed on behalf of the respondents,
there is no specific denial of the fact that the  Governnent
came to know only on March 4, 1965 that no appeals had been
filed against the decision of the Addl. District Judge in
the Land Acquisition Reference Cases. On the other hand,
the main stand taken by themis that inasmuch as the State
filed objections wunder s. 47 C.P.C. on August 27, /1964,
regardi ng executability of the Award, in view of the decree
in Title Suit No. 34 of 1961, the Governnent had ' becone
fully aware that, it was inperative that appeals should be
filed agai nst the decision in the Land Acquisition Reference
Cases, It was al so enphasi sed that the sane Law O ficer, who
appeared in the Land Acquisition Reference Cases and
represented the CGovernnent, had appeared on behalf of the
State in the Title Suit No. 34 of 1961. It is also averred
that the opinion of the Governnent Pleader regarding the
necessity of filing appeals against the decision of the
Addl . District Judge in the Land Acquisition Reference
Cases had been furnished to the Governnent even in 1963. |In
view of all these circunmstances, it is pointed out on behalf
of the respondents that the GCovernnent is guilty of
,hegligence and inaction in not having filed the appeals
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i medi ately after August 27, 1964.
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W have already referred to the fact that the H gh Court
itself did not attach any inportance to the period anterior
to August 27, 1964. It has disnissed the applications of
the State on the ground that there is unexplained delay
bet ween the period August 27, 1964 and July 3, 1965.

W have already referred to the fact that the H gh Court
does not disbelieve the statement in the affidavit filed on
behal f of the State that it was only on March 4, 1965 that
it was known that no appeal had been filed against the
deci si on of the Addl. District Judge in the Land
Acqui sition Reference Cases. W have already pointed out
that even this fact is not denied in the counter-affidavits
filed on behalf of the respondents. If that is so, it
follows that the H gh Court was not justified in holding, at
any rate, that there was an unexpl ained delay from August
27, 1964 upto March 4, 1965. The date, August 27, 1964, is
a date prior to the date of the knowl edge of the Lega

Renenbrancer, namely, March 4, 1965, that no appeal has been
filed against the Award.

Then the question arises whether the appellant has taken
diligent after Mrch 4, 1965. It has been stated in the
affidavit filed on behalf of the State that imediately
after March 4, 1965, the matter was investigated and the
guestion of the renedy to be persued for challenging the
judgrment in the Land Acquisition Reference Cases was
i medi ately taken on hand. According to the State, papers
were entrusted to the Lawer inthe H gh Court  for giving
advi ce regardi ng the procedure and that the State Lawyer in

the Hi gh Court on April 15, 1965, advised the appellant to
file an application in the Hi gh Court under Art. 227. The
avernent that the State was so advised on April 15, 1965, by
the State Lawyer has neither been di sputed nor denied by the
respondent s. The Hi gh Court also has not disbelieved this
plea of the State. That wit petitions were filed under
Art. 227 on May 17, 1965, is clear from the proceedings,
referred to earlier. |In fact we have also stated 'that the
Hi gh Court granted in the said proceedi ngs stay of execution
of the decree under the Award and the wit petitions were
pending till Septenber 28, 1966. No doubt, it ~may be a
wrong advice on the part of the State Counsel; but the fact
that the State acted upon that advice cannot be considered
to be a circunstance show ng negligence on the part of the
St ate. At the utnpst what could be said is that they were
m sgui ded by a wong advice given by its counsel

Even as late as June 17, 1965, the H gh Court in the wit
petitions extended the stay and granted further time to the
appellant to file regular appeals together with applications
under S. 5 of the Limtation Act. Again, even on July 1

1965, the High Court in the wit petitions further -extended
the stay and directed the
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appel lant to get appropriate orders fromthe Bench dealing
with the regular appeals. On July 3, 1965, the appeals were
filed along with the applications for excusing the del ay.

In view of the circumstances nentioned above, which, unfor-
tunately, have not been adverted to and touched upon by the
Hip-11 Court, we are of the opinion that after March 4, 1965
the appellant had been taking diligent and active steps to
chal l enge the decision of the Addl. District Judge in the
Land Acquisition Reference Cases. W are satisfied that in
the circunmstances of this case, the appellant has shown
sufficient cause and it is not possible to inpute to the
appel | ant want of bona fides or such inaction or negligence
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as woul d-deprive them of the protection of S. 5 of the
Limtation Act. W are, therefore, inclined to allow the
three applications filed by. the appellant in the H gh Court
under s. 5 of the Limtation Act and to condone the delay in
filing the three appeals.

In the result, we set aside the judgnent and order of the
H gh Court dated August 18, 1966 and all ow the appeals. The
applications filed by the appellant under S. 5 of the
Limtation Act are allowed. The High Court will take up the
three appeals on its file and di spose them of according to
I aw. The appellant will pay the taxed costs separately of
the first respondent and respondents Nos. 2 to 4 in al
these three appeals in this Court. The appellant will also
pay the separate costs of respondent No. 1 and respondents
Nos. 2 to 4 as taxed by the Hgh Court in all the
proceedings filed by the appellant under S. 5 of the
Limtation Act.

It is needless to state that the High Court wll consider
the question of giving a very early disposal to the appeals.
It is open to the High Court to give appropriate directions
regardi ng-the land acqui sition anmount.

V.P.S. Appeal s al | owed.
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