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Unusual fact situation posingissues for resolution is an
opportunity for innovation.~ Law, as administered by Courts,
transforms into justice. ~"The definition of justice nentioned in
Justinian’s Corpus/Juris Civilis (adopted fromthe Roman juri st

U pian) states 'Justice is constant and perpetual will to render to
everyone that to which he is entitled.” Simlarly, C cero described
justice as 'the disposition of the human mind to render everyone
his due’." The | aw does not remain static. It does not operate
in a vacuum As social nornms and val ues change, laws too have

to be re-interpreted, and recast. Lawis really a dynamc

i nstrunment fashioned by society for the purposes of achieving

har moni ous adj ust ment, human relations by elimnation of socia
tensions and conflicts. Lord Denning once said: "Law does not
standstill; it moves continuously. Once this is recognized, then
the task of a judge is put on a higher plain. He nust consciously
seek to nmould the aw so as to serve the needs of the tine."

The facts which are either not disputed, or, are, at this
stage, beyond the pale of controversy, my briefly be noticed.
The appellant Snt. B.P. Achala Anand (hereinafter ”Snt. Achal a
for short) was the legally wedded wi fe of H S: Anand-respondent
No. 2. Their relationship got estranged so much so that in'the
year 1983 H. S. Anand deserted his wife Snt. Achala. The
matri noni al honme was a tenanted preni ses owned by
respondent No.1. H. S. Anand |l eft behind his wife with the
children in the tenanted prenises and wal ked away to reside in a
| odge. In the year 1991, proceedings for dissolution of marriage
by decree of divorce seemto have been initiated between the
estranged couple. On 3/12/1998 the marri age stood di ssol ved
by a decree of divorce based on nutual consent. That was an
unhappy ending so far as the matrinonial relationshipis
concerned. However, what transpired between the couple has
given a conplex turn to an ot herw se sinple |andl ord-tenant
litigation which we are called upon to deal with in this appeal

The prem ses formng part of dispute in the present
litigation is situated on the ground floor of a property bearing
No. 522, Upper Palace Orchards, Bangalore. H. S. Anand had
taken the ground floor of the building on tenancy fromthe
| andl ord-respondent No.1. The rent of the prem ses was fixed at
Rs. 300/- which was later on revised and enhanced to Rs. 600/ -
and then to Rs. 700/- (the rate which the Trial Court has found
proved on evidence). The ground floor prenises consisted of
one verandah, one hall, two bedrooms with attached toilet,
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ki tchen, bathroom another toilet and corridor with overhead
wat er supply and other incidental facilities. The tenant H. S
Anand resided in the premises with his fanmly menbers incl uding
his wife Snt. Achal a.

The tenanted prem ses were badly in need of repairs and
in April 1991, consequent upon a nutual agreenment arrived at
between the landlord and the tenant, a nmjor portion of the
ground fl oor-tenanted - prem ses was handed over by the tenant
to the landlord for the purpose of carrying out repairs and the
tenant continued to retain and enjoy the verandah, one bedroom
and an attached toilet. However, the repairs, as were agreed
upon, were not carried out.

On 28/11/1991, the landlord served a notice upon the
tenant H. S. Anand and initiated proceedings for eviction fromthe
suit premnmises on the grounds avail able under O auses (a) and (h)
of sub-section (1) of Section 21 of the Karnataka Rent Control
Act, 1961 (hereinafter "the Act" for short). The tenant was
all eged to be inarrears of rent and was, therefore, called upon
to clear the same within a period of two nonths fromthe date of
the service of the notice in this regard. It was also alleged that
the landlord and his wife were ol d-aged coupl e and now a- days
residing in some adjoining prem ses not their own and needed
bona fide the ground floor prem ses for their own occupation
The tenant-H. S. Anand appeared in the Court of Snall Causes
and defended the suit. However, it seens that on account of
strained rel ati onship between himand his wife and, further as he
had di sconti nued his residence in the tenanted prem ses, he was
not serious in contesting the suit and consequently, in the event
of a decree for eviction being passed, the famly nenbers
i ncluding the appellant-Sm. Achala, the deserted wife, ran the
ri sk of being thrown away fromthe tenanted premn ses which
happened to be the matrinonial home. Briefly stating these
facts, the appellant noved an application under Oder I Rule 10
of the Code of Civil Procedure (for short "the Code") seeking her
own i npl eadnent in the eviction proceedings so as to defend
agai nst the eviction. The trial court, by order dated 30.01.1993,
rejected the application

The appell ant preferred a revision petition in the H gh
Court. Qobvious as it is, the revision petition preferred by the
appel | ant was contested by the | andl ord-respondent No. 1
submitting that it being a | andl ord-tenant dispute, the appell ant-
wi fe had no right to be joined as a party to the proceedi ngs and
further that the rent being substantially in arrears, the case for
eviction was al ready made out and inpl eadnent of the appellant
woul d only prolong the proceedings. The H gh Court vide its
order dated 02/12/1993 (Civil Revision Petition No. 1309/1993)
noted the subnission of the parties and passed an order which
can be termed an equitable one. Legality or otherw se of the
contentions raised by the parties in the H gh Court was |eft
open, the revision petition was allowed and the trial court’s order
dat ed 30/01/ 1993 was set aside. The appellant was pernitted
to be brought on record as defendant No. 2 in the original case
subj ect to her depositing a sumof Rs. 10, 000/- towards
paynment of arrears of rent. The High Court did not express any
opinion as to the status of the appellant as tenant or otherw se
whi ch i ssue was | eft open to be decided by the trial court. The
fact remains that the appellant did deposit an amount of Rs.
10,000/ - towards the arrears of rent clained by the I andl ord and
it appears that the anount has been withdrawn by the | andlord
wi thout prejudice to his rights. The appellant has, thereafter,
contested the suit.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

12

The trial court disposed of the suit on 04/12/1998. The
trial court held that H S. Anand-respondent No. 2 was the
tenant. A case for eviction under Section 21(1)(a) of the Act
was not nade out in the opinion of the trial court. However, a
case for partial eviction under Section 21(1)(h) was made out.
The trial court directed partial eviction of the two defendants
(i.e. HS Anand and his wife Snt. Achala) fromthat portion of
the prem ses over which the tenant had surrendered possession
to the landlord and all owed the tenant to continue in the front

portion, namely, bedroom hall, verandah, toilet etc. as to which
acconmodati on the eviction petition was directed to be
di sm ssed

Feeling aggrieved, the |andlord preferred a revision
petition in the H gh Court which has been disposed of by the

j udgrment inpugned herein. It will be useful to notice in brief
the findings arrived at by the H gh Court which are as foll ows.
According to the Hi gh Court __ "There is no relationship of

| andl ord and tenant between the | andlord and Snt. Achala. The
tenancy vested only in H'S. Anand who had gi ven away the
contest. He was served with a prior-notice of denand. The rent
was Rs. 700/- per month. The-provisions of Section 21(2) of the
Act were not conplied with and therefore, the question of
ext endi ng protection under Section 21(2) did not arise and the
tenant was |iable to be evicted under Section 21(1)(a)." So far
as the ground for eviction under Section 21(1)(h) is concerned,
the Hi gh Court has not discussed the evidence in very many
details but seens to have been persuaded to hold against the
| andl ord on the ground that the first and second fl oor of the
prem ses fell vacant but were not occupied by the |Iandl ord and
were rather let out which is a pointer to the |ack of bona fides.
Even t he back portion of the ground fl oor prem ses which was
got vacated fromthe tenant was not put to-any use for satisfying
the all eged need of the |andl ord. The H gh Court set aside the
order of partial eviction under Section 21(1)(h) and instead
directed the tenant to be evicted under Section 21(1)(a) of the
Act. It may be noted that neither the tenant H S. Anand nor
Smt. Achala, the wife had challenged the order for partia
eviction passed by the trial court and it becane final.

Snt. Achala has, feeling aggrieved by the judgment of the
H gh Court, preferred this appeal by special |eave. The tenant \026
H S. Anand has not filed any appeal

The Karanat aka Rent Control Act, 1961 has been enacted
to provide for the control of rents and evictions and for the
| easi ng of buildings anongst other things. ~It is not necessary to
extract and reproduce in extenso the relevant provisions of the
Act. For our purpose, it would suffice to noticethat vide clause
(a) of sub-section (1) of Section 21 of the Act, the tenant’s
failure to pay or tender the whole of the arrears of the rent
| egal ly recoverable fromhimwthin two nonths of the date of
service of notice of demand on himin this regard provides a
ground for eviction. |In spite of a ground for eviction having
been nade out within the meaning of the said provision entitling
the landlord to initiate proceedings for eviction of the tenant, no
order for the recovery of possession of any preni ses on that
ground shall be nade if the tenant deposits or pays to the
l andl ord rent during the pendency of proceedings in the manner
prescribed by Section 29 of the Act and satisfies the Court that
there was a sufficient cause for the default to pay or tender the
rent within the period referred to in Section 21(1)(a) and further
pays to the landlord or deposits in the Court such further anount
as may be deternined and fixed by the Court within the neaning
of clause (iii) of sub-section (2) of Section 21 of the Act.

Under Section 30 of the Act once the interest of the tenant
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in any prem ses has been determ ned and order for recovery of
possessi on has been made by the Court the sane is binding on

all persons who nmay be in occupation of the prem ses and

vacant possession of the premises has to be given to the

l andl ord by evicting the tenant and all persons in occupation of
the prem ses excepting those who have any independent title to
such premses. The term’'fam |y’ has been defined in clause (ff)
of Section 3 of the Act as __ "'family’ in relation to a person
neans the wi fe or husband of such person and his or her

dependent children". Once the premnises are taken on | ease by

any individual as tenant he is entitled to exercise all such rights
and is subject to all such obligations qua the landlord as are
referable to a | essee under the | aw. Yet, the tenant in whose
nane the tenancy has been created is not the only one who is
entitled to live in the residential prenmises; he has aright to live
therein with his family wherein is included the spouse. In any
litigation, based on |andlord-tenant rel ationship, when the tenant
enters .upon defence, he does so not only for hinmself but also for
protecting the interest of his famly as its nenbers do live and
are entitled to live with him because in the event of an order for
eviction being nade it is not only the tenant but also his famly
nmenbers who shall be |iable to be evicted fromthe tenancy

prem ses along with him

Havi ng said so generally, we nmay now deal with the right

of awife to reside in the matrinoni al hone under personal |aws.
In the factual context of the present case, we are confining
ourselves to dealing with the personal | aw as applicable to

Hi ndus as the parties are so. A Hndu wife is entitled to be

mai nt ai ned by her husband. She is entitled to remain under his
roof and protection. She is also entitled to separate residence if
by reason of the husband s conduct or by his refusal to maintain
her in his own place of residence or for other just cause she is
conpelled to live apart fromhim R ght to residence is a part and
parcel of wife's right to nmaintenance. The right to maintenance
cannot be defeated by the husband executing a will to defeat

such a right. (See: MILLA, Principles of Hndu Law, 'Vol. |, 18th
Ed. 2001, paras 554 and 555) The right has cone to be

statutorily recognized with the enactnent of the H ndu Adoption
and Mai ntenance Act, 1956. Section 18 of the Act provides for

mai nt enance of wife. Mintenance has been so defined in clause
(b) of Section 3 of the H ndu Adoption and Maintenance Act,

1956 as to include therein provision for residence anbngst ot her
things. For the purpose of nmaintenance the term’'wfe’' includes a
di vorced wife

The position of |aw which energes on a conjoint readi ng of
the Rent Control Legislation and Personal Laws providing for
right to maintenance ___ which will include the right to residence
of a wife, including a deserted or divorced wife, may be
exam ned. The Rent Control Law makes provision for- protection
of the tenant not only for his own benefit but also for the benefit
of all those residing or entitled to reside with himor for whose
resi dence he nust provide for. A decree or order for eviction
woul d deprive not only the tenant of such protection but
nmenbers of his famly (including the spouse) will also suffer
eviction. So long as the tenant defends hinself, the interest of
his famly menbers nmerges with that of the tenant and they too
are protected. The tenant cannot, by collusion or by deliberate
prejudicial act, give up the protection of lawto the detrinment of
his famly nmenbers. So |long as a decree for eviction has not
been passed the nmenbers of the famly are entitled to conme to
the court and seek | eave to defend and thereby contest the
proceedi ngs and such | eave may be granted by the court if the
court is satisfied that the tenant was not defending __ by
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col lusion, connivance or neglect = or was acting to the
detriment of such persons. Such a situation would be rare and
the court shall always be on its guard in entertaining any such
prayer. But the existence of such a right flows fromwhat has
been stated herei nabove and nust be recogni zed. Persons

residing with the tenant as nenbers of his famly would

obvi ously be aware of the litigation and, therefore, it will be for
themto act diligently and approach the court pronptly and in

any case before the decree of eviction is passed as delay defeats
equity. Such a prayer or any dispute sought to be raised post-
decree by a nenmber of family of the tenant may not be

entertained by the court.

Any precedent, much less of a binding authority, from any
Court in India and dealing with a situation as we are called upon
to deal with is not available. At |east, none has been brought to
our notice. However, English decisions can be found. Lord
Denni ng states in The Due Process of Law (London
Butterworths, 1980, at page 212) . "Awife is no |onger her
husband’ s chattel. She is beginning to be regarded by the | aws
as a partner in all affairs which are their conmon concern. Thus
the husband can no | onger turn her out of the matrinonial
hone. She has as nuch right as he to stay there even though
the house does stand in his name. . . . ... . . Moreover it has
been held that the'wife's right is effective, not only as agai nst
her husband but al so as against the |andl ord. Thus where a
husband who was statutory tenant of the matrinonial hone,
deserted his wife and left the house, it was held that the [ andlord
could not turn her out so |long as she paid the rent and
performed the conditions of the tenancy."

In Od Gate Estates, Ltd. v. Al exander and Anr.
[1949] 2 Al England Law Reports 822, a statutory tenant |iving
with his wife in a flat which constituted the matrinonial hone
left the premises following a quarrel with his wfe, and purported
to surrender themto the landlords by agreement. His wife
remai ned in occupation with the use of his furniture. On the
wife's refusing to quit the prem ses, the husband gave her
witten notice revoking any authority which she m ght have from
himto occupy the flat. In proceedings by the |andlords against
the tenant and his wife for possession, the court held that the
tenant had not given up possession, as he remained in
occupation through his wife and furniture, and, accordingly, his
statutory tenancy had not been term nated. The statenent of
| aw as made by Denning, L.J. is instructive. Hesaid ~__ "If a
statutory tenant goes out of occupation, |eaving |odgers or sub-
tenants or no one in the house, he ceases to be entitled to the
protection of the Rent Restrictions Acts, but he does not, inny
opi nion, lose the protection if he goes out |eaving his wife and
furniture there. The reason is because the wife has a very
special position in the matrinonial home. She is not the sub-
tenant or licensee of the husband. It is his duty to provide a
roof over her head. He is not entitled to tell her to go w thout
seeing that she has a proper place to go to. He is not entitled to
turn her out without an order of the court : see Hutchinson v.
Hut chi nson, [1947] 2 AIl ER 792. Even if she stays there
against his will, she is lawfully there, and, so long as she is
lawfully there, the house remains within the Rent Acts and the
| andl ord can only obtain possession if the conditions |laid down by
the Acts are satisfied.”

Their Lordships referred to and applied the dictumof Lord
Greene, MR, in Brown v. Draper, [1944] 1 AIl E.R 246, where
the facts were somewhat simlar. A husband was the tenant of a
house on a weekly tenancy. As in this case, he left the house in
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a dispute with his wife, and his wife and child remained in
occupation of the house with the use of his furniture and he
continued to pay rent. He received notice to quit fromthe

I andl ord and he then stopped paying the rent, but he did not
revoke his leave to the wife to reside in the house nor did he
renove his furniture. Later, the |andlord brought proceedings
against the wife for trespass and at the hearing, the husband,
who was not nade a party to the proceedi ngs, gave evi dence

that he had no interest in the house. It was held by the Court of
Appeal that the husband was still in possession of the house, and
the only way he could be deprived of the protection of the Rent
Acts was by his going out of possession or having an order for
recovery of possession made agai nst him

Appl ying the | aw propounded in Brown v. Draper (supra)
and in Ad Gate Estates Ltd. v. Al exander and Anr. (supra),
the Court of Appeal held'in Mddleton v. Baldock, [1950] 1 Al
Engl and Law Reports 708, that where a husband had deserted
his wife and the wife remained in the matrinonial honme, she was
lawful |y there and the husband remained i n occupation through
her; possession of a dwel ling-house to which the Rent
Restrictions Acts applied could only be ordered on one of the
grounds specified in the Acts, and a tenant coul d not by
agreement waive the statutory protection afforded by the Acts;
and, therefore, the orders for possession were wongly made.

The deserted woman’s equity (as it was called) was

consi dered by House of Lords in the National Provincial Bank

Ltd. v. Ainsworth [1965] AC 1175. The House of Lords held

that the rights of a deserted wi fe were their personal rights and
as such that they could not be treated as in any sense
constituting a clog on the property of the husband so as to run
with the land as in the case of reality; and that, accordingly, a
deserted wife could not resist a claimfroma genui ne purchaser
of the matrinonial home from her husband whet her the

purchase took place after or before-desertion. Lord Hodson
stated: "The duration of the right if it were held'to affect the
l and woul d be uncertain. It would not survive divorce nor woul d
it necessarily survive a judicial separation by order of the court
whi ch puts an end to the duty of cohabitati on-on both sides.” He

concl uded: - "Having done the best | can to analyze the nature
of the right which the wi fe has against her husband which is
fundanentally the right relied on by the respondent, I conclude

that it does not operate as a clog on the | and which protects her
by operating as a nere equity agai nst anyone but a purchaser

for value without notice". Lord Upjohn stated:- "The cases that
| have already cited show that, provided the wife's marital rights
are adequately safeguarded in some such way, the court would

not normally refuse to evict a wife if the husband wants to dea
with his property. O he nmay return and resune cohabitation

when the donestic forumresunes exclusive jurisdiction. O the
wi fe may change her position. She may commit a matrinonial

of fence which may | ead the court to refuse her the right to

conti nue under her husband’ s roof; she may obtain (as in-this
case) a decree of judicial separation which at all events brings
the husband’s desertion to an end [Harrinan v. Harriman

(1909 P 123)]. Such a decree nust necessarily be an inportant

t hough not conclusive factor, if the husband is seeking to turn
his wife out of occupation. Finally, any right on the part of the
deserted wife to remain in occupation, term nates when the
marriage termnates." (enphasis supplied).

Hi s Lordship in conclusion stated:-

"My Lords, when differing as | do with regret

fromso em nent a judge as the Master of the Rolls |

think it is inportant to see how this probl em has
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been dealt with in other conparable jurisdictions.

In several States of Australia there has been a
refusal to recognize that the deserted wife has any
equity avail able against third parties. In Brennan
vs. Thomas (1953 V.L.R 111) Sholl J. sitting in the
Suprenme Court of Victoria after an exhaustive review
of the authorities, including Bendall Vs. MWirter

( 1952(2) QB. 466) then recently decided in the
Court of Appeal, refused to recognize any right on
the part of the wife avail abl e agai nst purchasers for
val ue.

In Public Trustee vs. Kirkham ( 1956 V.L.R
64) sitting in the same court Herring C.J. criticized
the doctri ne.

In Maiovs. Piro (1956 S. A S.R 233)

Ligertwood J. sitting in the Supreme Court of South
Australia followed Sholl J. in preference to the
Engl i sh deci si-ons.

Finally, in Dickson vs. MWhinnie [(1958) 58

SR (NS W) 179], ‘the Full Court of New South

Wal es refused to follow Bendall vs. MWirter
(supra) save in relation to bankruptcy. I derive
much confort fromsuch a strong body of -opinion in
favour of the view' have expressed.”

In Robson v. Headl and, [ 1948] 64 TLR 596, it was
held that "after the date of the divorce the forner wife of the
def endant was a stranger to himand was not in occupation of
the flat as his representative and that as he had abandoned
possessi on hinmself, the Rent Restriction Acts did not apply."

I n Waughn v. Waughn [1953] 1 B 762, a wife
continued to reside in the matrinonial home even after she
obt ai ned a decree of divorce against her husband. After sone
time the husband brought proceedings for possession. The
di vorced wife resisted claimng that she had an irrevocabl e
licence during her lifetime. It was held by the Court of Appea
(Evershed MR Denning and Roner. L.J.J.) that after they had
ceased to be husbhand and wife, the wife could not justify her
claimunl ess she could set up a contract. As it was, the
statenment originally made to her could after the-divorce, anount
to no nmore than she, as ex wife, was entitled to remain in
occupation as a bare licensee and the |icence was, therefore,
revocabl e. Lord Denning stated:

"The wi fe ought to have protected her position

by applying for maintenance in the divorce
proceedi ngs before decree absol ute and shoul d have
cone to an arrangenment with her husband whereby

he agreed not to turn her out except by an order of
the court, she agreeing to accept a reduced sum for
nmai nt enance as |ong as she lived there."

This indicates that the right of residence is a part of
right to mai ntenance and in which case in the absence of an
order by the matrimonial court in the proceedings for divorce,
she woul d not be able to set up a claimin respect of the house
even as agai nst her husband, |eave alone the landlord of her
husband.

It is of interest to note that the above decision of the
House of Lords led to the enactnent of the Matrinoni al Hones

t he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of

12

Act, 1983. The preanble of the Act says "an Act to consolidate
certain enactnments relating to the rights of a husband or wife to
occupy a dwelling house that has been a matrinmonial hone". So

| ong as one spouse has right to occupation, either of the spouses
may apply to the court for an order requiring either spouse to
permt the exercise by the other of that right. This is one of the
several rights expressly provided for.

It has been held in India that right to nmaintenance arises

out of the status as a wife and not by way of a contract or
otherwise. In Sri Raja Bormmadevara Raj a Lakshm Devi

Amma Garu v. Sri Raja B. Naganna Nai du Bahadur

Zam ndar Garu and anot her, AIR 1925 Madras 757, Specncer
Oficiating CJ, stated:

"The obligation of a husband to maintain his

wife is described, as one arising out of the status of
marri age. It is aliability created by the H ndu Law
in respect of the jural relations of the H ndu famly.
When there is no contract between the parties to a
nmarriage, as anong H ndus, a suit for maintenance

is not a suit based upon contract, but it is a suit
arising out of a civil relation resenmbling that of a
contract, which is specially provided for in Article 128
of the Limtation Act". (Head Note)

In Unnamal ai Ammal v. F.W W/ son and ot hers, AIR

1927 Madras 1187, it was stated that the maintenance of a wife
by a husband is a personal obligation upon himarising fromthe
exi stence of the relations. |In P. Suriyanarayana Rao Nai du

v. P. Bal asubramani a Mudali & ors., |LR 43 Madras 635, it

was hel d that an auction purchaser of an ancestral house sold in
execution of a nobney decree passed on a personal debt of the

not her who inherited the property as heir to her son, is not
entitled to oust the unmarried sisters of the latter, who reside in
t he house. The Bonbay High Court in Bai Appibai v. Khinji
Cooverji, AIR 1936 Bonbay 138, held that under the Hi ndu

Law, the right of a wife to naintenance is a matter of persona

obligation on the husband. It rests on the relations arising from
the marriage and i s not dependent on or qualified by a reference
to the possession of any property by the husband. I n Ganga

Bai v. Janki Bai, |ILR 45 Bonbay 337, it was held:-

"Under Hi ndu Law, a wi dow cannot assert her

right of residence in a house which has been sold by
her husband during his life time, unless a charge is
created in her favour prior to the sale. The ri ght
which a H ndu wi fe has during her husband s life
time is a matter of personal obligation arising from
the very existence of the relation and quite

i ndependent of the possession by the husband of any
property, ancestral or self acquired." (Head Note)

Dr. Abdur Rahim Undre v. Snt. Padma Abdur Rahim
Undre, AIR 1982 Bonbay 341, is a Division Bench decisi on of
the Bonbay High Court, dealing with right to residence of a wife
in the matrinmonial hone. The nmarriage between the parties was
subsisting in | aw but had broken down beyond repairs. The
husband filed a suit inter alia for injunction, restraining the wife
fromentering the matrinmoni al house. The Court held that an
i njunction subject to certain terns and conditions could be
granted. The parties, on account of seriously estranged
rel ati onship between them could not be forced to |ive together
The flat was big enough to allow the parties to live there
separately. The Court earmarked separate portions for the
husband and the wife to |live separately and restrained the wife
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fromentering the portion in occupation of the husband, who was
an em nent surgeon, so that he could have a peace of mind to
enable himto discharge his duties as a surgeon nore efficiently.
In addition, the husband was directed to pay a certain amount of
noney by way of maintenance to the wfe.

A Single Bench decision of the Andhra Pradesh Hi gh Court
in Ms. Bharat Heavy Plates and Vessles Ltd., AR 1985
Andhra Pradesh 207, is nore near to the facts of the case at
hand. The husband was an enpl oyee in a conpany. He was
allotted a company quarter in which he lived with his wife. The
gquarter was the matrinmoni al hone. However, differences
devel oped between the husband and wife, leading to their
estrangenent and finally the wife went to the Court, charging
her husband with neglect to nmaintain her and her three mnor
children. The husband l'eft the conpany quarter and it was
occupi ed only by his w fe and m nor children. The husband al so
wote to the conpany, terminating the | ease which was in his
favour.  The hovering prospects of eviction led the wife to the
Court for protection, seeking an injunction restraining the
conpany from evicting the wi fe and her three mnor children
The Hi gh Court uphel d the order inpugned before it, whereby
the conpany was restrained fromevicting the wife and her
m nor children. For formng this opinion, the Court took into
consi deration the facts that the quarter was neant to be used by
the enpl oyee and the husband was under an obligation to
provide shelter to the wife and children. The husband and the
conpany had both recogni zed the quarter to be the matrinonia
hone wherein the wife too was residing. The amobunt of rent
was directed to be deducted fromthe salary of the husband.

This Court in Kirtikant D. Vadodaria v. State of Qujarat

and anot her, (1996) 4 SCC 479, has held: "According to the
law of land with regard to mai ntenance there is an obligation on
the husband to maintain his wife which does not arise by reason
of any contract - expressed or inplied - but out of jura

rel ati onshi p of husband and wife consequent to the perfornmance
of marri age. \005.. The obligation to maintain themis personal
| egal and absolute in character and arises fromthe very

exi stence of the relationship between the parties.”

Section 18 of the H ndu Adoption and Mai ntenance Act

confers a right on a wife to be maintained by her husband during
her life time. According to Mulla, the right of a wife for

mai ntenance is an incident of the status or estate of matrinony
and a Hindu is under a legal obligation to maintain his wfe.
(See : Mulla, ibid, pp 454-455)

The Hindu Marriage Act provides for divorce. Section 15

i ndi cates when divorced persons nmay narry agai n. Section 25
enabl es the court to pass an order for providing alinony and

mai nt enance in favour of the divorced wife. Section 27 enabl es
the court to nmake provisions in the decree in respect of a
property that may belong to the wife or to both. On the status
of wife being termnated by a decree for divorce under the Hndu
Marriage Act, the rights of the divorced wife seemto be cribbed,
confined and cabi ned by the provisions of the H ndu Marriage Act
and to the rights avail abl e under Sections 25 and 27 of the Act.
In V.B. Jaganathan v. A R Srividhya, 1997 (2) M.J

366, the Madras High Court has held that a court can pass an
appropriate order under Section 27 of the H ndu Marriage Act
even when one of the parties to a narriage clains the property
as belonging to himexclusively thereby indicating that it m ght
have been possible to nmake a provision regarding the tenanted
prem ses, in the proceedi ngs under the H ndu Marriage Act. How
far that order would be binding on a landlord who is not a party
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i s another question, but it would certainly give her aright to
defend t he proceedings for eviction

Incidentally, we may refer to Karam Singh Sobti & Anr.
v. Sri Pratap Chand & Anr., AIR 1964 SC 1305, though not
directly in point. Proceedings for eviction were initiated by the
| andl ord agai nst the tenant and sub-tenant unlawfully inducted
by the tenant in the prem ses. The tenant suffered a decree for
eviction and decided not to file an appeal. This Court upheld the
right of sub-tenant to file an appeal in his own right against the
decree so as to protect himnmself even though thereby the tenant
woul d al so be freed fromthe decree.

In our opinion, a deserted wife who has been or is entitled
to be in occupation of the matrinonial honme is entitled to
contest the suit for eviction filed against her husband in his
capacity as tenant subject to satisfying two conditions : first,
that the tenant has given up the contest or is not interested in
contesting the suitand such giving up by the tenant-husband
shal | prejudice the deserted wife who is residing in the prem ses;
and secondly, the scope and anbit of ‘the contest or defence by
the wife would not be on a footing higher or larger than that of
the tenant hinself. In other words, such a wife would be
entitled to raise all such pleas and claimtrial thereon, as would
have been available tothe tenant hinself and no nore. So |ong
as, by availing the benefit of the provisions of the Transfer of
Property Act and Rent Control Legislation, the tenant woul d have
been entitled to stay in the tenancy premni ses, the wife too can
continue to stay exercising her right to residence as a part of
right to mai ntenance subject to conpliance with all such
obligations including the paynment of rent to which the tenant is
subject. This right cones to an end with the wife losing her
status as w fe consequent upon decree of divorce and the right
to occupy the house as part of right to maintenance coming to
an end.

We are also of the opinion that a deserted wife in
occupation of the tenanted prem ses cannot be placed in a
position worse than that of a sub-tenant contesting a‘'claimfor
eviction on the ground of subletting. Having been deserted by
t he tenant - husband, she cannot be deprived of the roof over her
head where the tenant has conveniently left her to face the peri
of eviction attributable to default or neglect of hinself. "W are
inclined to hold \026 and we do so \026 that a deserted wife continuing
in occupation of the prem ses obtained on | ease by her husband,
and which was their matrinonial home, occupies a position akin
to that of an heir of the tenant-husband if the right to residence
of such wife has not cone to an end. The tenant having | ost
interest in protecting his tenancy rights as avail able to hi munder
the law, the sanme right woul d devol ve upon and inhere in the
wife so long as she continues in occupation of the prem ses. Her
rights and obligations shall not be higher or larger than those of
the tenant hinself. A suitable anmendnent in the legislation is
called for to that effect. And, so long as that is not done, we,
responding to the demands of social and gender justice, need to
noul d the relief and do conplete justice by exercising our
jurisdiction under Article 142 of the Constitution. W hasten to
add that the purpose of our holding as above is to give the wife's
right to residence a neani ngful efficacy as dictated by the needs
of the tines; we do not intend nor do we propose the landlord’s
right to eviction against his tenant to be subordinated to wife's
right to residence enforceabl e agai nst her husband. Let both the
rights co-exist so long as they can

We have dealt with all the abovesaid aspects of the | aw as
it was urged on behalf of the landlord __ respondent No. 1 that
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Sm. Achala, the appellant has no right to contest or defend
herself in these proceedings nor a right to file and prosecute this
appeal as there is no privity of contract between the appell ant
and | andl ord and the appellant is neither a tenant nor so

recogni zed ever by the respondent No. 1 _ landlord. W cannot
agree. W feel that the appellant was rightly in the facts and
ci rcunst ances of the case permtted by the High Court to be

joined as a party to the proceedings. She was also rightly
allowed to contest the suit and deposit the rent in the court for
paynment to | andlord for and on behal f of the tenant-husband.

So far as a deserted wife, whose status as wi fe has not
cone to an end by a decree of divorce or by decree for
annul ment of marriage, is concerned, we have made the position
of law cl ear as above. ~However, the case of a divorced wfe
stands on a little different footing. Divorce is termination of
matri noni al rel ationshi p and brings to an end the status of wife
as such: \Wiether or not she has the right of residence in the
mat ri noni al hone, woul d depend on the terns and conditions in
whi ch the decree of divorce has been granted and provision for
mai nt enance (i-ncluding residence) has been nade. |In the event
of the provision for residence of a divorced w fe having been
made by the husband in the matrinonial hone situated in the
tenanted prem ses, such divorced wife too would be entitled to
defend, in the eviction proceedings, the tenancy rights and rights
of occupation thereunder in the sanme manner in which the
husband-t enant coul d have done and certai nly not higher or
[ arger than that. 'She would be liable to be evicted in the sane
manner in which her husband as tenant woul d have been |i able
to be evicted.

In the present case, it is admtted by the appellant that on
3.12.1998, that is, during the pendency of these proceedi ngs
and while the matter was pending in the Hi gh Court a decree for
di ssolution of marriage by divorce based on nutual consent has
been passed. The terns and conditions of such settlement have
not been brought on record by the appellant which she ought to
have done. It is not the case of Sm. Achala, the appellant that
she is entitled to continue her residence in the tenanted
prem ses by virtue of an obligation incurred by her husband to
provi de residence for her as a part of nmai ntenance. =~ She cannot
therefore, be allowed to prosecute the appeal and defend her
ri ght against the claimfor eviction made by the |andl ord.

The appeal is, therefore, held liable to be dismissed and is
di smi ssed accordingly. However, in the facts and circunstances
of the case, the appellant is allowed tinme till 31.12.2005 for
vacating the suit prem ses, subject to the followng conditions:-

(i) that the appellant shall clear all the arrears of rent
(calcul ated upto the date of deposit) at the rate of

Rs. 700/ - per nonth, on or before 31st March, 2005,

by depositing the sane in the executing court;

(ii) with effect from1lst April, 2005 the appell ant shal
continue to deposit rent calculated at the rate of

Rs. 700/ - per nonth on or before 15th day of each

nonth for paynent to | andlord;

(iii) on or before 31st Decenber, 2005, the appell ant
shal I hand over vacant and peaceful possession over

the suit premses to the landlord and shall not

i n-between part with possession to anyone el se or

create third party interest;

(iv) that an undertaking on affidavit, incorporating the
above said terns, shall be filed in the executing

court on or before 31.3.2005.
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No order

as to the costs.




