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1. VWat is the rule of appropriation in execution of
noney decrees? 1Is the rule the sane in the case of an

award decree under the Land Acquisition Act or, is there
anything in the Land Acquisition Act, 1894 as anended by

the Land Acquisition (Arendnment) Act, Act 68 of 1984

maki ng that rule inapplicable or not wholly applicable?

These are the questions that arise for consideration in these
Petitions for Special Leave to Appeal

2. Leave granted.

3. In Prem Nath Kapur & Anr. Vs. Nationa
Fertilizers Corporation of India Ltd. & Os. [(1995) Supp

5 SCR 790], a three Judge Bench of this Court held that the
expression 'conpensati on’ under Section 23(1) of the Land
Acqui sition Act, 1894 as anended by Act 68 of 1984
(hereinafter referred to as, "the Act") read in the context of
Section 28 or Section 34 thereof, by necessary inplication
excl udes solatiumand that no interest is payable on

sol atium or on the additional amount under Section 23(1)(A)

of the Act. In other words, it was held that the liability to
pay interest was only on the excess ampunt of conpensation

det erm ned under Section 23(1) of the Act by the Cvil Court
ei t her under Section 26 or on appeal under Section 54 of the
Act over and above the anpbunt awarded under Section 11 of

the Act. It was also held that the normal rule of
appropriation contained in Order XXI Rule 1 of the Code of
Cvil Procedure relating to execution of decrees for recovery
of noney, stands excluded by Sections 28 and 34 of the Act

and the principles of Order XXI Rule 1 of the Code could not
be extended to execution of award decrees under the Act.
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The view as regards the content of the expression
'conmpensation’ occurring in Section 23(1) and Section 28 of
the Act was overruled by a Constitution Bench in Sunder

Vs. Union of India ((2001) Suppl. 3 SCR 176), wherein it
was held that the expression 'conpensation’ awarded woul d
include not only the total sumarrived at as per Section 23(1)
but al so the suns under the remaining sub-sections of
Section 23. Thus, one part of the decision in Prem Nath
Kapur (supra) stood overrul ed, though the Constitution
Bench did not say anything about the other aspect dealt
with therein, nanely, the node of appropriation of the
amount due under an award decree. Wen these cases

cane up before a bench of three Judges, this aspect was
noticed. The |learned Judges felt that the question whether
this part of the judgnent in Prem Nath Kapur (supra)

woul d survive the reasoning in Sunder (supra) had to be
reconsi dered and even otherw se; the correctness of the

vi ew expressed therein required reconsideration at the
hands of a Constitution Bench. It is thus that these
Petitions for Special Leave to Appeal have conme before us.
The question for which the answer is sought fromus is

i ndi cated by the order of reference in the follow ng words:

"Havi ng heard the | earned counsel for the
parties and havi ng perused the aforesaid

deci sions, we are of the view that the nornal
rule that in case of a debt due with interest,
any paynent made by the debtor, in the

first instance, is to be appropriated towards
the satisfaction of interest and thereafter
towards principal, subject toa contract to
the contrary, is not excluded by the

provi sions of the Act. The nornal principle
i s enbedded on the basis of Section 60 of
the I ndian Contact Act, 1872. It is also
indicated in Oder XXI Rule 1(3)(c) of the
Code. We may note that the decision in

Prem Nat h Kapur & Anr. (supra) though

has been over-rul ed by the Constitution
Bench in Sunder Vs. Union of India

[ 2001(7) SCC 211] but the Constitution

Bench has not gone into the question of
appropriation. The question of
appropriation, in the decision in Prem Nath
Kapur & Anr. (supra), requires to be re-
consi dered. "

Thus, the question that requires to be answered is whet her

the rule, of what may be called the different stages of
appropriation, set out in Prem Nath Kapur (supra) is

correct or whether the rule requires to be re-stated on the
schene of the Land Acquisition Act understood in the

context of the general rules relating to appropriation.and the
rules relating to appropriation in execution of noney decrees
and nortgage decrees.

4. Appropriation is the act of setting apart or
assigning a thing or substance to a particular use or person
to the exclusion of others; application to a special use or
purpose. There are three specialised nmeanings of the term

i) I n conpany accounting, it is the division of pre
tax profits between corporation tax, conpany tax, conpany
reserves and dividends to shareholders. The termworks in
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the sane sense in a partnership situation

ii) In the shipping of produce, the appropriation is
the docunment by which the seller identifies to the buyer the
rel evant unit in shipnent.

i) If a debtor nmakes a paynment to a creditor and
does not specify which debt the paynent is in settlenent of,
the creditor may appropriate it to any of the debts

out standi ng on the debtor’s account. This is often known

as appropriation of paynents.

(See P. Ramanat ha Ai yar Advanced Law Lexicon, 3rd Edition
2005 page 315)

5. We are concerned with the |ast of the specialized
meani ngs assigned to theterm

6. The question in the sense in which we are
concerned with it, arises when a debtor makes a paynent
whi ch does not satisfy the full debt or, in other words,

remai ns a part - paynent. The general rule of appropriation
is set out in Halsbury' s Laws of England, Fourth Edition
t hus,

"Where several distinct debts are

owi ng by a debtor to his creditor, the
debtor has the right when he nmakes a
paynment to appropriate the noney to any
of the debts that he pleases, and the
creditor is bound if he takes the noney,
to apply it in the nanner directed by the
debt or. If the debtor does not make any
appropriation at the time when he nmakes
the paynment, the right of appropriation
devol ves on the creditor.

An appropriation by the debtor need

not be made in express terns, but nust
be comrunicated to the creditor or be
capabl e of being inferred; it may be
inferred where the nature of the
transaction or the circunstances of the
case are such as to show that there was
an intention to appropriate.”

7. The principle of appropriation is set out in Chitty
on Contracts, 29th Edition, Volume | in paragraph 21-059,

"Where several separate debts are
due fromthe debtor to the creditor, the
debt or may, when naking a paynent,
appropriate the noney paid to a
particul ar debt or debts, and if the
creditor accepts the paynent so
appropriated, he nust apply it in the
manner directed by the debtor; if,
however, the debtor nakes no
appropriati on when maki ng the paynent,
the creditor may do so".

Par agraph 21-061 deals with the creditor’'s right to
appropri ate. It is stated,

"where the debtor has not exercised
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his option, and the right to appropriate
t her eof devol ved upon the creditor, he
nmay exercise it at any time "up to the
very last moment" or until sonething
happens which makes it inequitable for
himto exercise it."

The question of appropriation as between principal and
interest is set out in paragraph 21-067 in the follow ng
wor ds:

"Where there is no appropriation by

ei ther debtor or creditor in the case of a
debt bearing interest, the law will (unless
a contrary intention appears) apply the
paynment to di scharge any interest due
before applying it to the earliest itenms of
principal ."

The rel evant provi sions governing contractual dealings are
found in Sections 59 to 61 of the Indian Contract Act.
According to Pollock & Milla, “1ndian Contract Act, 12th
Edition, the underlying principle is that when several debts
are due and owi ng to one person, any payment made by the
debtor either with/an express intinmation or under
circunstances fromwhich an intimtion nmay be inplied

nmust be applied to the discharge of the debt in the nmanner
intimated or which can be inplied fromthe circunstances.
Mul | a proceeds to observe,

"I'n England, 'it has been consi dered
a general rule since Cayton's case that
when a debtor makes a paynent he may
appropriate it to any debt he pleases, and
the creditor nust apply it accordingly”.
VWere several distinct debts are owing by
a debtor to his creditor, the debtor has
the right when he makes a paynent to
appropriate the noney to any of the debts
that he pleases, and the creditor is
bound, if he takes the noney, to apply it
in the manner directed by the debtor. [ f
the debtor does not nmke any
appropriation at the time when he nakes
the paynment, the right of appropriation
devol ves on the creditor."

8. The Rul e of Appropriation as applied in India was
summed up by M. Justice T.L. Venkatarama Aiyar (as he

then was) in the Full Bench decision of the Madras Hi gh

Court in Marinella Suryanarayana vs. Venkataranman Rao

(AR 1953 Madras 458). His Lordship stated:

"The principles governing
appropriation of paynents made by a
debtor are under the general |aw well
settl ed. When a debtor makes a
paynment, he has a right to have it
appropriated in such manner as he
decides and if the creditor accepts the
paynment, he is bound to nake the
appropriation in accordance with the
directions of the debtor. This is what is
known in England as the rule in
"Clayton’s case" (1861) 1 Mar.572: 35E. R
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781 and it is enbodied in Section 59,
Contract Act. But when the debtor has

not hinsel f made any appropriation, the

ri ght devolves on the creditor who can
exercise it at any time, vide 'Cory Bros. &
Co. vs. Omwners of the Turkish Steanship
"Mecca', (1897) A .C. 286; and even at the
time of the trial : Vide \026 ' Synore vs.
Picket’, (1905) 1 K.B. 715. That is
Section 60, Contract Act. It is only when
there is no appropriation either by the
debtor or the creditor that the Court
appropriates the paynents as provided in
Section 61, Contract Act.'

9. It ‘has to be noted that Sections 59 to 61 of the
Contract Act get attracted only when nore than one debt is

due froma debtor to the creditor. The Sections would not get
attracted when there is only one debt due. Nor have they

any direct application in a case where the debt due has

nmerged in a decree and the applicable rule then would be

what is provided in the decree itself or the general rule
applicabl e in execution of nbney decrees.

10. Now, we may consider the provisions in the Code
of Civil Procedure, 1908 (hereinafter referred to as, "the
Code") that have relevance to the issue. The rule of
appropriation in respect of anmounts deposited in court or in
respect of paynment into court, is contained in Oder XXV of
the Code at the pre decreetal stage and in Oder XXI Rule 1

at the post decreetal stage. Though, we are not directly
concerned with it, we may notice that special provisions
relating to nortgages are found i n-Order XXXIV of the Code.
Under Order XXIV Rule 1, a defendant in a suit for recovery

of a debt may at any stage of the suit deposit in court such
sum of noney as he considers a satisfaction in full 'of the
claimin the plaint. Rul e 2 thereof provides for issue of

noti ce of deposit to the plaintiff through the court and for
paynment out of the anmpunts to the plaintiff if he applies for
the same. Rule 3 specifically states that no interest shall be
allowed to the plaintiff on any sum deposited by the

defendant fromthe date of such deposit, whether the sum
deposited is in full discharge of the claimor it falls short

t her eof . Rule 4 enables the plaintiff to accept the deposit as
satisfaction in part and allows himto pursue his suit for

what he clains to be the bal ance due, subject to the
consequences provided for therein regardi ng costs. It also
deals with the procedure when the plaintiff accepts the

paynment in full satisfaction of his claim

11. Order XXI Rule 1 provides the nodes of paying
noney under a decree. It stipulates that all nonies payable
under a decree shall be paid: (a) by deposit into the Court
whose duty it is to execute the decree, or (b) out of court, to
the decree holder in the manner provided, or (c) otherw se,

as the court which nade the decree directs. Sub-Rule (2)

provi des that where a payment is made by deposit into the

court or as directed in the decree, the judgnment debtor shal
give notice thereof to the decree hol der either through the
court or directly to himby registered post acknow edgenent

due. On any anmpunt paid by way of deposit into the court

or as directed under the decree, interest, if any, shall cease
to run fromthe date of the service of the notice referred to in
sub-rule (2). Thus, Order XXI Rule 1 after its amendnent in
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the year 1976 al so contenpl ates the deposit of the decree
amount into court and the giving of notice thereof to the
decree hol der and provides further for cessation of interest
fromthe date of notice to the decree hol der of such deposit.

12. Even before the amendnment to the Code, in the
year 1976, the view had been taken that the indication given
by Rule 3 of Order XXIV of the Code providing for cessation
of the running of interest on notice of the deposit being given
pending a suit, can be extended to execution of decrees. In
M. Antul Habib vs. Mhammad Yusuf (ILR 40 All ahabad

125), it was held that where noney was paid into court by

the judgnent debtor in satisfaction of a decree, interest on
the decree will cease fromthe date of payment in proportion
to the anount paid, although such amount may not in fact

be the whol e anount” due under the decree. In that case,
towards the decree ampunt which included the principal
interest and costs, the judgnent debtors deposited three-
fourth of the principal with-interest and costs thereon, on a
pl ea that one-fourth of the principal bel onged to thensel ves,
a plea that was overrul ed by the H gh Court conpelling the

j udgrment debtors to deposit the bal ance one-fourth anpunt

al so. The question- arose in execution whether the decree

hol der was entitled tointerest on the full amount of the
decree until after the decision of the H gh Court hol ding that
the entire anmount nust be deposited or whether interest
shoul d not be charged on the whol e anount but it shoul d be
charged only on the difference between the amunt which

they had deposited in court and the full anmpunt of the
decree. In other words, the question was whether the

j udgrment debtors should be relieved fromthe obligation of
payi ng i nterest on so rmuch of the anmount as they had
deposited, fromthe date of that deposit. The courts bel ow
uphel d the plea that interest should not be charged on the
whol e amount. I n an appeal by the decree-hol der, the

Di vi si on Bench hel d,

"The matter is not altogether free
fromdifficulty. Oder XXIV, rules (1), (2)
and (3), provide that in the case of a suit
the defendant may pay into court such

sum of nmoney as he considers as

satisfaction in full of the claim Notice of
the deposit is given to the plaintiff, who is
entitled to draw the nmoney out, whet her

he takes it in full discharge or not, and

no interest is allowed to the plaintiff upon
the anmpbunt of the deposit. There is no
correspondi ng provi sion as to paynent

out of court and the cessation of interest

in execution matters, but there does not
seemto be any reason why the sane

thing shoul d not happen in execution
proceedings as in the case of suits."

After referring to the facts and the position that the court
could have ordered the noney to be paid over to the decree
hol der in partial discharge of the decree debt soon after the
amount was deposited, the court stated,

"We think that in this case we ought

to apply the anal ogy of the rules which
relate to paynent into court of noney by
the defendant in a suit, and that in this
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vi ew t he deci sions of the courts bel ow
were correct and should be affirnmed."

The sane view was taken by the Patna Hi gh Court in

Copal je vs. Sunrit Mandar (AR 1933 Patna 89). After
referring with approval to the view expressed in the above
Al | ahabad case, their Lordships held that the above deci sion
clearly inplied that even if a portion of the decreetal anount
was paid, it would be a valid paynent. In Varki Quseph vs.
Nar ayanan Paranmeswara Pani cker (AR 1956 Travancore-

Cochin 46) a Division Bench of the Travancore \026Cochin

Hi gh Court after referring to the decisions of the Allahabad
and Patna Hi gh Courts, referred to above, and the rel evant
portions of the conmentaries from Milla on the Code of

Cvil Procedure, held that in the case of a decree which
awards interest onthe principal, interest ceases to run on
the anmpunt deposited in the court under Oder XXl rule 1(a)
fromthe date the decree hol der has notice of the deposit.
In Mulla’'s comentary on the Code of Civil Procedure 15th
Edition Vol. Il dealing with Rule 3 of Oder XXIVit is stated:
“"the principle of this rule applies to

proceedi ngs i n execution; therefore, if

noney is paid into Court by a judgnent-

debtor, no interest should be allowed to the

decree hol der on the anpbunt so paid,

al t hough such anount may not in fact be

t he whol e anount due under the decree:™

The deci sion of the Allhabad Hgh Court in Amtul vs.
Muhamad (I LR 40 All ahabad 125) is relied on. W see no
reason not to accept the principle thus enunciated.

13. Wi le dealing with the effect of the deposit nade
by a judgment debtor (nortgagor) towards the decree debt in

terms of Order XXI Rule 1 of the Code as it stood prior to its
amendnment by Act 104 of 1976, this Court in Meghraj ‘and

others vs. Mt. Bayabai and others (1969 (2) SCC 274)

hel d:

"Unl ess the nortgagees were

i nforned that the nortgagors had
deposited the anpbunt towards the
principal, and not towards the interest,
and the nortgagees agreed to wthdraw
noney fromthe court accepting the
conditional deposit: the normal rule that
the anmpunts deposited in court should
first be applied towards satisfaction of the
interest and costs and thereafter towards
the principal would apply.

In Venkatadri Appa Row and

ot hers vs. Parthasarathi Appa Row (LR

17 1A 150) the Judicial Commttee of the
Privy Council observed that upon taking

an account of principal and interest due,
the ordinary rule with regard to paynents
by the debtor unappropriated either to
principal or interest is that they are first
to be applied to the discharge of interest.
Lord Buckmaster delivering the judgnent

of the Borad observed:

"There is a debt due that carries
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i nterest. There are noneys that are
received without a definite appropriation
on the one side or on the other, and the
rule which is well established in ordinary
cases is that in those circunstances the
nmoney is first applied in paynent of
interest and then when that is satisfied in
paynment of the capital. That rule is
referred to by Rigby, L.J., in the case of
Parr’s Banking Co. vs. Yates, (1898 (2)

B 460) in these words:

"The defendant’s counsel relied on

the old rule that does, no doubt, apply to
many cases, nanely, that where both
principal and interest are due, the suns
pai d on account must be applied first to
i nterest. That-rul e, where it |is
applicable, is only common justice. To
apply the suns paid to principal where

i nterest has accrued upon the debt, and
is not paid, would be depriving the
creditor of the benefit to which he is
entitled under his contract.’

Learned counsel for the appell ant

contended that in Venkatadri Appa

Row s case (supra) there was no specific
appropriation by the debtor, whereas in

the present case there is specific direction
by the debtor. But the nornmal rule is

that in the case of a debt due with

i nterest any paynent nade by the debtor
isinthe first instance to be applied
towards satisfaction of interest and
thereafter to the principal. It was for the
nortgagors to plead and prove an
agreenment\ 027t hat the anounts which were
deposited in Court by the nortgagors

were accepted by the nortgagees subject

to a condition inposed by the

nmor t gagors. "

14. In Industrial Credit & Developnment Syndicate
Now Called I.C.D.S. Ltd. vs. Smithaben H Patel (Snt.)

and others ((1999) 1 SCR 555], this Court considered the
guesti on whether Sections 59 to 61 of the Contract Act

woul d apply to a debt that has nerged in a decree. This
Court held that Sections 59 and 60 of the Contract Act

woul d be applicable only at pre-decreetal stage and not
thereafter, since post decreetal paynents are to be made
either in terms of the decree or in terms of the agreenent
arrived at between the parties, though on the genera
principle as nentioned Sections 59 and 60 of the Contract
Act. It was also held that the general rule of appropriation
towards a decreetal anpbunt was that such an anount was

to be adjusted strictly in accordance with the directions
contained in the decree and in the absence of such

direction, adjustnents be made firstly in payment of interest
and costs and thereafter in paynment of the principa

amount, subject of course, to any agreenent between the
parties.

15. We may now advert to Order XXXV of the Code,
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dealing also with the execution of nortgage decrees. Rule 10
of Order XXXIV provides for costs of the nortgagee

subsequent to the decree and enables the court to permt

the nortgagee to add to the nortgage noney such costs of

the suit and other costs, charges and expenses as have been
properly incurred by himsince the date of the prelimnary
decree for foreclosure, sale or redenption up to the tine of
actual paynent. Under Rule 11, where interest is legally
recoverable, the court nay order paynent of interest to the
nortgagee as provided in that Rule. Rule 12 deals with sale
of property subject to prior nortgage and provides for
payment out of the said proceeds to the prior nortgagee the
sanme interest in the proceeds of the sale as he had in the
property sold. Under Rule 13, after the proceeds are

brought into court, the rule of application of the funds is set
out. The anount nust be applied first in payment of al
expenses incident to the sale or properly incurred in any
attenpted sal e; secondly, in paynent of whatever is due to
the prior nortgagee on account of the prior nortgage, and

of costs, properly incurred in connection therewith; thirdly,
in paynment _of all interest due on account of the nortgage in
consequence whereof the sale was directed, and of the costs
of the suit in which the decree directing the sale was made;
fourthly, in paynment of the principal noney due on account

of that nortgage; and lastly, the residue (if any) shall be paid
to the person proving hinself to be interested in the property
sold, or if there are nore such persons than one, then to
such persons according to their respective interests therein
or upon their joint receipt. Under sub-Rule (2) it is made
clear that nothing in that Rule or Rule 12 shall affect the
powers conferred by Section 57 of the Transfer of Property

Act .

16. A Full Bench of the Lahore High Court in Ja
Ram vs. Sul akhan Mal [AIR 1941 LAHORE 386] considered

the position in detail. That was a case where the property

had been sold in execution of a nortgage decree and 't he
guesti on was about the appropriation of the sale proceeds
brought to court. The question was referred to the Ful

Bench in view of the conflict of decisions in-that Court on
the nmode of appropriation. The Full Bench held that

Sections 59 to 61 of the Contract Act enbody the general
rules as to appropriation of paynments in cases where a

debt or owes several distinct debts to one person and
voluntarily makes paynent to him The Sections do not dea
with cases in which principal and interest are due on a
singl e debt, or where a decree has been passed on- such a
debt, carrying interest on the sum adjudged to be due under
the decree. After thus finding that Sections 59 to 61 of the
Contract Act had no application, the Full Bench proceeded

to hold that the general rule of appropriation of paynents
towards a debt was that in the absence of a specific
indication to the contrary by the debtor, the noney is first
applied in payment of the interest and then when that is
satisfied, in paynent of the capital. That principle applied
even to the sale proceeds of the properties sold in execution
of a nortgage decree. Therefore, in the absence of a
direction to the contrary in the decree, the sale proceeds of
the properties sold in execution of a nortgage decree mnust

be applied first in paynent of subsequent interest and costs,
and thereafter the balance, to discharge the principal sum

decl ared as payable in the decree. Referring to Rules 12
and 13 of Oder XXXIV of the Code, it was stated:
“I't will be seen that in the case dealt with

inthis rule, after the prior nortgagee has
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been paid off in full, the balance is to be
applied first in paynent of the interest
due on the nortgage, in consequence of

whi ch the property was sold, and the

costs, and the bal ance in payment of the
principal. This is in accord with the
general rule and there seens no reason

why a different principle should be

adopt ed when the property i s not subject

to a prior nortgage."

17. O der XXXI'V of the Code contains a schene of
appropriation in a case where Rules 12 and 13 of that Order
apply and there is a prior nortgage that remains to be
satisfied. The viewtaken by the Lahore Hi gh Court as well
as by the Madras Hgh Court in the decision referred to in
the judgnent of the Full Bench of the Lahore Hi gh Court

was that, 'in the absence of a distinct order to the contrary,
the Court must normally follow the rule of |aw applicable to
the case in handing over the sale proceeds to the decree

hol der and the rule of appropriation as referred to in the
deci si on fol |l owed. But the question is whether the sane
principle can be extended in view of the specific provision
contained in Rule 1 of 'Order XXI of the Code especially after
its anendnment by Act /104 of 1976. That” Rul'e provides for
the nodes of paying noney under a decree. The nbdes are:

(a) by deposit into the Court whose duty it is to execute the
decree, or (b) out of Court, to the decree holder in the
manner provided, or (c) otherwise, as the Court which made
the decree, directs. Sub-rules (4) and (5) seemto be rel evant
for our purpose. They read:

"(4) On any ampunt pai d under clause

(a) or clause (c) of sub-rule (1), interest, if
any, shall cease to run fromthe date of
service of the notice referred to(in sub-

rule (2).

(5) On any amount pai d under cl ause
(b) of sub-rule (1), interest, if any, shal
cease to run fromthe date of such

paynment :

Provi ded that, where the decree-
hol der refuses to accept the postal noney
order or paynent through a bank,
interest shall cease to run fromthe date
on whi ch the noney was tendered to him
or where he avoi ds acceptance of the
postal noney order or paynent through
bank, interest shall cease to run fromthe
date on which the nmoney woul d have
been tendered to himin the ordinary
course of business of the posta
authorities or the bank, as the case my
be. "

18. These sub-rules are seen to be consistent with the
schene of Order XXIV of the Code dealing with paynent into

court pending the suit, especially Rule 3 thereof, which

provides that, no interest shall be allowed to the plaintiff on
any sum deposited by the defendant fromthe date of notice

of the deposit, whether the sum deposited was in full of the
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claimor falls short of it.

19. In the objects and reasons for amendnent of
Oder XXI Rule 1, it was set out as foll ows:

"The Conmittee note that there is no
provision in the Code in relation to
cessation of interest on the noney paid
under a decree, out of Court, to a decree-
hol der, by postal nobney order or through a
bank or by any other npde wherein

payment is evidenced in witing. The
Commttee are of the viewthat, in such a
case, the interest should cease to run from
the date of such paynment. |n case the
decree- hol der refuses to accept the posta
noney order or paynent through a bank,

i nterest should cease to run fromthe date
on whi ch the noney was tendered to himin
ordi nary ‘course of business of the posta
authorities orthe bank. Sub-rule (5) in rule
1 of Order XXI has been - inserted
accordi ngl y"

The legislative intent in enacting sub-Rules (4) and (5)
is therefore clear and it is that interest should cease
on the deposit being nmade and notice given or on the
amount bei ng tendered outside the court in the

manner provided. Milla in his comentary on the

Code 15th Edition Vol. 11 at page 1583 has set out the
effect of the rules as follows:

“"Normal rule with respect to noney

decree is (i) the appropriation of

paynments towards satisfaction of interest
inthe first instance, and (ii) then towards
principal ampunt. But this becane

i noperative, after the amendnent of Rule

1 of Order 21, C.P.C Section 60 of the
Contract Act cannot be invoked for the
application of the aforesaid normal rule."

20. Thus, in cases of execution of noney decrees or
award decrees, or rather, decrees other than nortgage

decrees, interest ceases to run on the anmount deposited, to
the extent of the deposit. It is true that if the anmpbunt fall's
short, the decree holder may be entitled to apply the rule of
appropriation by appropriating the anount first towards the
interest, then towards the costs and then towards the

princi pal anpbunt due under the decree. But the fact

remains that to the extent of the deposit, no further interest
i s payable thereon to the decree holder and there is no
guestion of the decree holder claimng a re-appropriation

when it is found that nore anpbunts are due to himand the

sanme is also deposited by the judgment debtor. I n other
words, the schenme does not contenplate a reopening of the
satisfaction to the extent it has occurred by the deposit. No
further interest would run on the sum appropriated towards

the princi pal

21. As an illustration, we can take the follow ng
situation. Suppose, a decree is passed for a sum of
Rs.5,000/- by the trial court along with interest and costs
and the judgnent debtor deposits the same and gives notice




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 12 of

23

to the decree hol der either by approaching the executing

court under Order XXI Rule 2 of the Code or by mmking the
deposit in the execution taken out by the decree-hol der

under Order XXI Rule 1 of the Code. The decree holder is

not satisfied with the decree of the trial court. He goes up in
appeal and the appellate court enhances the decree anpunt

to Rs.10,000/- with interest and costs. The rule in terms of
Order XXI Rule 1, as it now stands, in the background of

O der XXIV would clearly be, that the further obligation of
the judgnent debtor is only to deposit the additional anount
of Rs. 5,000/- decreed by the appellate court with interest
thereon fromthe date the interest is held due and the costs
of the appeal. The decree holder would not be entitled to say
that he can get further interest even on the sum of

Rs. 5,000/ - decreed by the trial court and deposited by the

j udgrment debt or even before the enhancenent of the

amount by the appellate court or that he can re-open the
transaction and make a re-appropriation of interest first on
Rs. 10, 000/-, costs and then the principal and claiminterest
on the whole of the bal ance sumagain. Certainly, at both

stages, if there is short-fall in deposit, the decree hol der nay
be entitled to apply the deposit first towards interest, then
towards costs and the bal ance towards the principal. But

that is different fromsaying that in spite of his deposit of the
amounts decreed by /thetrial court, the judgnent debtor

woul d still be liable for interest on the whole of the principa
amount in case the appellate court enhances the sane and
awards interest on the enhanced anpunt. This position
regardi ng execution of noney decrees has now becone cl ear

in the light of the amendnments to Oder XXI Rule 1 by Act

104 of 1976. The argunment that what is awarded by the
appel l ate court is the anount that shoul'd have been

awarded by the trial court and so | ooked at, until the entire
principal is paid, the decree holder woul'd be entitled to

i nterest on the anmount awarded by the appellate court and
therefore he can seek to nmake a re-appropriation by first
crediting the anpbunt deposited by the judgnent debtor
pursuant to the decree of the trial court towards the cost in
both the courts, towards the interest due on the entire
amount and only thereafter towards the principal, is not
justified on the scheme of Order XXI Rule 1 understood in

the context of Order XXIV Rules 1 to 4 of the Code. The
principle appears to be that if a part of the principal has
been paid along with interest due thereon, as on the date of

i ssuance of notice of deposit, interest on that part of the
principal sumw Il cease to run thereafter. In other words
there is no obligation on the judgnent debtor to pay interest
on that part of the principal which he has already paid or
deposi t ed.

22. Going by this principle and for the nonent
keepi ng out the schenme of the Land Acquisition Act, it
appears to us that on paynent or deposit of the anpunt
awarded by the Collector in terns of Section 11 read with
Section 31 of the Act, the clainmant cannot thereafter claim
any interest on that part of the conpensation paid to himor
deposited for the paynment to himonce notice of deposit is
given to him Thereafter, when the reference court
enhances the conpensation with consequentia

enhancenent in solatiumand interest under Section 23(1A)

of the Act and further awards interest on the enhanced
conpensation in terms of Section 28 of the Act, the

cl ai mant / decree hol der can seek an appropriation of the
amount s deposited pursuant to that award decree, only
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towards the enhanced ambunt so awarded by the reference

court. Wi | e nmaki ng the appropriation, he can apply the
amount deposited, first towards the satisfaction of his claim
towards interest on the enhanced ampbunt, the costs, if any,
awar ded and the bal ance towards the | and val ue, solatium

and the paynment under Sections 23 (1A) of the Act and if,

there is a shortfall, claimthat part of the conpensation wth
interest thereon as provided in Section 28 of the Act and as
covered by the award decree. Once the sum enhanced by

the reference court, along with the interest is deposited by
the State, there will be no occasion for the

cl ai mant / awar dee to seek a reopening of the anount

awar ded by the Collector, substituted by the anopunt

awar ded by the reference court and seek to have a re-
appropriation of the anpunt towards what is due. Sane
woul d be the position in a case where the anmpunt awarded

by the reference court, including the interest is deposited,
but the anmount is further enhanced in appeal by the Hi gh
Court. | Again, the sanme principle would apply. The
principle would continue to apply when the Suprene Court
awar ds further-enhancenent in a further appeal to that

Court . But if after the award by the reference court the
amount is not deposited by the State, interest would run on
the conpensation in ternms of Section 28 of the Act on that
amount as provided/in Section 28. The sane woul d be the
position regardi ng the enhancenent given in appeal by the
Hi gh Court and in the enhancenent given-in appeal by the

Supreme Court. The 'mandat e of Section 34 and Section 28
that interest would run fromthe date the Coll ector takes
possession till the particul ar amount is deposited as

provided in those sections ensures that the claimant is
reconpensed adequately. Section 28 ensures such
reconpense at each stage of enhancenent of conpensation

23. Let us now consi der the schene of the Land
Acqui sition Act, 1894 as anended by the Land Acqui si'tion
(Anendrent) Act 68 of 1984. After the publication of the
prelimnary notification under Section 4 of the Act and after
hearing of objections, a declaration has to be nade under
Section 6 of the Act. The Collector is then to take the order
for acquisition fromthe Appropriate Government or the

of ficer authorized in that behalf by the Government. ~After
conpleting the formalities contenplated and the enquiry

made in ternms of Section 11 of the Act, the Collector has to
make an award indicating the true area of the land, the
conpensati on which in his opinion should be allowed for the
| and and the apportionment of the conpensation anong the
persons known or believed to be interested in the land.  In
nmaki ng the award, the Collector shall be guided by Sections
23 and 24 dealing with nmatters to be considered in
determ ni ng the conpensation and natters to be excluded in
determ ni ng the conpensati on as enjoi ned by Section 15 of
the Act. Under Section 12 of the Act, the award becones
final as between the Collector and the persons interested
and the Collector is to give notice of his award to persons
interested. On making the award, the Collector may take
possession of the land in terns of Section 16 of the Act.
Under Section 31, on making an award under Section 11

the Collector shall tender payment of the conpensation
awarded by himto the persons interested entitled thereto
according to the award, and shall pay it to them unl ess
prevented by the contingencies referred to in Section 31
itself. Under Section 34 of the Act, when the anount of
conpensati on awarded is not paid or deposited on or before
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t aki ng possession of the land, the Collector shall pay the
amount awarded with interest thereon at the rate of nine per
cent per annumfromthe tine of taking possession till it
shal | have been paid or deposited. But if the conmpensation
or any part thereof is not paid within a period of one year
fromthe date on which possession is taken, interest is
payable at the rate of fifteen per cent per annum fromthe
date of expiry of the said period of one year on the anpbunt of
conpensation or part thereof which has not been paid or

deposi ted before the date of such expiry. It is relevant to
noti ce that on paynent of the anounts thus due, the award
made by the Coll ector stands satisfied.

24. A person interested, who is not satisfied with the
amount of conpensati on awarded by the Collector is entitled
to receive the anpbunt under protest and could apply to the
Col I ector requiring himto refer the matter to the Court in
terms of Section 18 of the Act.” The Collector is then to nmake
a statenent-to the Court and the Court is entitled to fix the
conpensation subject to Section 25 of the Act which

provi des that the ampunt of conpensati on awarded by the

Court shall not be less than the anmpunt awarded by the
Col I ector under Section 11 of the Act. In fixing the
conpensation, the Court shall have regard to the natters
referred to in Sections 23 and 24 of the Act. Under Section
26, every award shall be deened to be a decree within the
nmeani ng of Section 2(2) of the Code of G vil Procedure and
every reasoned award shall be deened to be a judgnent as
defined in Section 2(9) of the Code of Ci vil Procedure. Under
Section 27 of the Act, every award nade by the Court shal

al so contain directions regarding the costs incurred in the
proceedings in Court, the costs of the claimant found
entitled to enhancenment, nornally to be borne by the
Col l ector. Under Section 28 of the Act, the Court which has
awar ded conpensation in excess of the sum which the

Col l ector did award as conpensation, may direct that the
Col l ector shall pay interest on such excess at the rate of

ni ne per cent per annum fromthe date on which he took
possession of the land to the date of paynent of such excess
into Court. The proviso enjoins the Court to direct that
where such excess or any part thereof is paidinto Court
after the expiry of a period of one year fromthe date on

whi ch possession is taken, interest at the rate of fifteen per
cent per annum shall be payable fromthe date of expiry of
the said period of one year on the ampunt of such excess or
part thereof which has not been paid into Court after the
date of such expiry. Two aspects require to be noted. . One
is that the interest is payable only on the excess anpbunt of
conpensati on awarded by the reference court and the

second is that interest on the enhanced anpbunt awarded is
payable fromthe date of taking possession at the rate of 9%
per annum for the first year after taking possession and
thereafter at 15% per annumtill the deposit of the excess is
made. This clearly indicates that there is no scope for the
re-openi ng of the appropriation already nade pursuant to

the award. The other significant factor is that the award
shoul d specify the amobunt awarded as narket val ue of the

| and separately and the other anount, if any, awarded

under ot her heads of Section 23(1).

25. Under Section 54 of the Act, a person, still not
satisfied with the decree of enhancenment in his favour on
the reference under Section 18 of the Act, has a right to file
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an appeal to the Hi gh Court and fromthe decision of the

Hi gh Court in such an appeal, an appeal to the Suprene

Court. If one were to go by the definition of 'Court’ occurring
in Section 3(d) of the Act, Section 28 providing for paynent
of interest on excess conpensation may not apply to an

appeal under Section 54 of the Act on the excess, if any

awar ded by the High Court or in subsequent appeal by the
Suprenme Court. But when in an appeal under Section 54

of the Act, the appellate court further enhances the
conpensation, it awards the conpensation that the

ref erence court ought to have awarded and so understood,
Section 28 of the Act may be applied at the appell ate stage.
If the expression 'Court’ wused in Section 28 of the Act is
understood in the generic sense, (on the basis that the
context otherw se requires it), the result would be the sane.
The ot her provision relevant to be noted is Section 53 of the
Act whi ch makes the Code of Civil Procedure applicable to

all proceedi ngs before the Court under the Act save in so far
as the provisions of the Code are found to be inconsistent

wi th anything contained in the Act. Section 54 al so does
not keep out the Code, but nmakes the appeal under it

subj ect to the provisions of the Code applicable to appeals
fromoriginal decrees.

26. On the schene of the Act, it is seen that the
award of conpensation is at different stages.. The first stage
occurs when the award is passed. oviously, the award

takes in all the anmpbunts contenplated by Section 23(1) of

the Act, Section 23(1A) of the Act, Section 23(2) of the Act
and the interest contenplated by Section 34 of the Act. The
whol e of that amount is paid or deposited by the Collector in

terms of Section 31 of the Act. At this stage, no shortfall in
deposit is contenpl ated, since the Collector has to pay or
deposit the anount awarded by him |If a shortfall is pointed

out, it may have to be made up at that stage and the

principle of appropriation may apply, though it is difficult to
contenplate a partial deposit at that stage. On the deposit
by the Coll ector under Section 31 of the Act, the first stage
cones to an end subject to the right of the claimnt to notice
of the deposit and w thdrawal or acceptance of the anpunt

with or without protest.

27. The second stage occurs on a reference under
Section 18 of the Act. Wen the reference Court awards
enhanced conpensation, it has necessarily to take note of
the enhanced ampbunts payabl e under Section 23(1), Section
23(1A), Section 23(2) and interest on the enhanced anpunt
as provided in Section 28 of the Act and costs in terns of
Section 27. The Collector has the duty to deposit these
amounts pursuant to the deermed decree thus passed. This
has nothing to do with the earlier deposit made or to be
made under and after the award. |If the deposit nade, falls
short of the enhancenent decreed, there can arise the
guestion of appropriation at that stage, in relation to the
anmount enhanced on the reference.

28. The third stage occurs, when in appeal, the High
Court enhances the conpensation as indicated already.

That enhanced conpensation woul d al so bear interest on

t he enhanced portion of the compensation, when Section 28

is applied. The enhanced ampunt thus cal culated will have

to be deposited in addition to the anmount awarded by the
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reference Court if it had not already been deposited.

29. The fourth stage nay be when the Suprene Court
enhances the conpensation and at that stage too, the same
rul e woul d apply.

30. Can a claimant or decree hol der who has received
the entire anmount awarded by the reference court or who

had notice of the deposit of the entire ambunt so awarded,
claiminterest on the ampunt he has already received nerely
because the appellate court has enhanced the conpensation

and has nmde payabl e additi onal conpensation? W have

already referred to Order’ XXI and Order XXV of the Code to
poi nt out that such a blanket re-opening of the transaction

is not warranted even in respect of a noney decree. Section
28 of the Act indicates that the award of interest is confined
to the excess conpensation awarded and it is to be paid
fromthe date of dispossession.” This is in consonance with
the position that a fresh re-appropriation is not

contenpl ated or warranted by the schene of the Act. But if
there is any shortfall —at any stage, the claimant or decree
hol der can seek to apply the rule of appropriation in respect
of that ampunt, first towards interest and costs and then
towards the principal, ‘unless the decree otherw se directs.

31. I n Sunder Vs. Union of India [2001 Suppl. (3)
S.C R 176], this Court posed the question, what is meant by
"the conpensation” awarded. The Court concl uded,

"W make it clear that the

conpensati on awarded woul d i ncl ude not
only the total sumarrived at as per sub-
Section (1) of Section 23 but the
remai ni ng sub-Sections thereof as well.
It is thus clear from Section 34 that the
expression "awarded anmount” woul d

nmean t he anobunt of conpensation

wor ked out in accordance with the

provi sions contained in Section 23,

i ncluding all the sub-Sections thereof."

This shows that there is no distinction made between | and

val ue and sol ati umon the one hand and the interest

awar dabl e on the other, under Section 23(1A) of the Act. It
is on this sumthat the interest under Section 34 of the Act
is awarded and if it were a reference, awarded under Section
28 of the Act, in addition to costs, if any. Thus, the award
by the Collector and the deened decree passed on reference
contain the conponents of conpensation and interest-in the
first and interest and costs in the second.

32. Mat hunni Mat hai vs. Hi ndustan Organic
Chemicals Ltd. & Os. [(1995) 3 SCR 765] was a case of
execution of an award decree under the Land Acquisition

Act . The question that was involved in that case was

whet her interest ceased to run on the anpunt under the
award decree being deposited even w thout notice of deposit
being i ssued to the decree holder. The Hi gh Court had held
in that case that where deposit was nmade in pursuance of
the order passed by the Court, it was not necessary for the
j udgrment debtor to specify the nmanner in which the anount
shoul d be appropri at ed. Noti ce of deposit was al so not
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mandatory. This Court while considering Order XXI Rule 1

of the Code, as it existed prior to the anendnent by Act 104
of 1976, after referring to the decisions of the Privy Council
held that interest will cease to run only on notice of the
deposit being given and not fromthe date of the deposit.
This Court further held that after the anendnment of Order

XXI Rule 1 of the Code by Act 104 of 1976, this position that
only upon service of notice interest would cease to run, got
reinforced and that the H gh Court was in error in rejecting
the argunent that in the absence of notice of deposit being
gi ven, there was no cessation of the running of interest.
This Court specifically did not decide any other question
For, this Court stated,

"It is not necessary for purposes of this

case to decide whether the creditor was

bound to appropriate the anount

towards principal once it was deposited

in court and intimation of the deposit was

served on the decree hol der as it does not

appear that respondent ever served any

noti ce on-the appellant about the

deposit."

There was no contention in that case based on the schene

of the Land Acquisition Act and the Court also did not

consi der the question whether there was any deviation from
the normal rules of appropriation by virtue of the provisions
of the Land Acquisition Act. |In fact, that case was
concerned nore with the questi on-whether notice of deposit
was necessary before interest ceased to run, rather than the
node or manner in which the anount deposited was to be
appropriated even though this Court did observe that in the
absence of any intimation as required by sub-Rule (2) of

O der XXI Rule 1 of the Code and indication of the nmanner

of appropriation, the paynent could not be deermed to have
been appropriated towards principal unless the decree

hol der admts it to be so

33. The question of appropriation-in the context of
Land Acquisition Act and the rel evant provisions therein
specifically came up before a Bench of three Judges of this
Court in Prem Nath Kapur & Anr. Vs. National Fertilizers
Corporation of India Ltd. & O's. (supra), In that case, on
the award being made, the Collector had paid the
conpensation including solatium and interest determnmined
under the award. Wen the H gh Court enhanced the
conpensati on, the enhanced conpensation al so was

deposited. Wen sone further ampunts were awarded by

the H gh Court on the basis of damages for severance and
subsequently, it enhanced the solatiumand interest -and the
addi ti onal amount payabl e under Section 23(2), 28 and
23(1-A) as anended, the decree holder |aid execution, firstly,
after appropriating the anpbunt received towards costs, then
towards interest on the total conpensation and sol atium

and then towards the |Iand value. Though the executing

court allowed the claim the H gh Court set aside that order
and remanded the execution case for fresh di sposa

according to the directions contained in that order. The
directions issued by the H gh Court were challenged in the
appeal before this Court.

34. When the appeal canme up, it was argued on
behal f of the decree hol der that the question involved had
been decided in Mathunni Mathai vs. H ndustan Organic

t he
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Chemicals Ltd. & Os. (supra) and that nothing renai ned

to be decided. It was contended that the decree hol der was
entitled to appropriate the costs fromthe principal anount
of compensation, as also the interest on the total amount of
conpensation fromthe date of taking possession till date of
paynment as determ ned by the Collector as well as, as
determ ned by the H gh Court. The judgnment creditor was
entitled to appropriate the principal anmount deposited by
the Collector in the first instance towards the costs, then
towards interest on the total anount and the bal ance

anount and interest accrued thereon, and recover the

bal ance in execution. The H gh Court was therefore not
right ininterfering with the order of the executing court.
This Court did not accede to the subnission that the
guesti on was concl uded by the decision in Mthunn

Mat hai vs. Hi ndustan Organic Chemicals Ltd. & Os.

(supra). This Court posed two questions. Wen does the
l[iability of the State to pay interest cease? Whether the
owner of the land is entitled to appropriate fromthe anount
deposi ted, the anmpunts towards costs first and then towards
i nterest and then towards the principal amunt and again
claiminterest on the total amount?

35. Thi s Court made a detailed survey of the rel evant
provi sions of the Land Acquisition Act and after summ ng up
the position held:-

"A reading of the above provisions woul d
establish that the award consists of (a)
t he conmpensation determ ned under

Section 23(1), (b) solatiumon the market
val ue determ ned under Section 23(2), as
additional sum for conpul sory nature of
acqui sition, and (c) paynment of interest
on the amount of conpensati on under
Section 11, on excess or part thereof
under Section 26 awarded by court from
the date of taking possession till date of
paynment or deposit into the court at the
rates specified under the respective
provi sions of Sections 34 and 28. Under
Section 23(1-A), additional amunt at 12
per centum per annum shall be paid or
deposited fromthe date of notification
under Section 4(1) till date of award or
taki ng possession of |and, whichever is
earlier. The additional ampunt under
Section 23 (1-A) and sol ati um under
Section 23(2) are in addition to the
conpensati on under Section 11 and

excess ampunt determ ned under Section
23(1) read with Section 26 or Section 54.
Equal | y, under Section 26 of the Act
award is deened to be a decree under
Section 2(2) of the CPC for the excess
amount determ ned by the Court; this
woul d be so proprio vigore, when the
appel l ate court under Section 54 has
further enhanced the conmpensation.”

Section 34 of the Act fastens liability on the Collector to pay
i nterest on the ampbunt of conpensation determ ned under

Section 23(1) with interest fromthe date of taking

possession till date of payment or deposit into the court to
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whi ch reference under Section 18 woul d be nade. On

determ nation of the excess anount of conpensation

Section 28 empowers the court, if it was enhancing the
conpensati on awarded by the Collector, to award interest on
the sumin excess of what the Collector had awarded as
conpensation. The award of the court may al so direct the
Col l ector to pay interest on such excess or part thereof from
the date on which he took possession of the land to the date
of payment of such excess into court at the rates specified
thereunder. The Court Stated:

"I'n other words, Sections 34 and 28
fasten the liability on the State to pay
i nterest on the ampbunt of conpensation

or on excess conpensation under Section
28 fromthe date of the award and decree
but the liability to pay interest on the
excess ;amount of conpensati on

determ ned by the Court relates back to
the date of taki ng possession of the |and
to the date of the paynment of such excess
into the court."

The Court concl uded:

"It is clear fromthe schenme of the Act and
the express | anguage used in Sections
23(1) and (2), 34 and 28 and now Section
23(1-A) of the Act that each conponent is
a distinct and separate one. \Wen
conpensation i s determ ned under

Section 23(1), its quantification, though
made at different levels, the liability to
pay interest thereon arises fromthe date
on which the quantification was so made
but, as stated earlier, it relates back to
the date of taking possession of the |and

till the date of deposit of interest on such
excess conpensation into the
court.

The liability to pay interest is only on the
excess anmount of comnpensation

det erm ned under Section 23(1) and not
on the anmount al ready determ ned by the
Land Acquisition O ficer under Sectionll
and paid to the party or deposited into
the Court or determ ned under Section 26
or Section 54 and deposited into the
court or on solatiumunder Section 23(2)
and additional ampunt under Section
23(1-A)."

36. This Court ultimately held that the right to nake
appropriation is indicated by necessary inplication, by the
award itself as the award or decree clearly mentions each of
the items. Wen the deposit is nade towards the specified
amounts, the decree holder is not entitled to deduct from
the anount of conpensation towards costs, interest,
addi ti onal anpbunt under Section 23(1-A) with interest and
then to claimthe total balance anmount with further interest.
Referring to Meghraj (supra), this Court held that the ratio
of that decision was inapplicable to a case of execution
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under the Land Acquisition Act since the provisions of the

Act were inconsistent with Order XXI Rule 1. Referring to

Mat hunni Mat hai (supra), this Court noticed that the

provi sions of the Act were not brought to the attention of the
Court and a decision invited thereon and hence the
observations made therein could not govern a case of

execution of an award decree under the Land Acquisition

Act .

37. On the schene of the Act, the above concl usions,

with respect, are justified. But, it is argued that when a
reference court or the appellate court awards enhanced
conpensation, the operative award is that of the court and
goi ng by the doctrine of nerger also, the operative decree is
that of the appellate court.  Thus, the award of the ultinmte
Court, in the given case, would be the amobunt payable for
acquisition and it-is open to the decree holder to proceed to
cal cul ate the anpbunt due to himon that basis and seek a
re-appropriation based on such a cal cul ation and reckoni ng

the payment or paynents already nade. In other words, it
is contended that a recal cul ati on and adj ustnent woul d be
called for every time there is an enhancenent. In answer, it

is contended that the Act provides for determ nation of
conpensation at different stages, the stage of the award, the
stage of reference 'and the stage of appeal and provides for
paynment of interest and sol ati um based on the award and
thereafter, only on the excess conpensation awarded and in
such a situation, a re-opening of the satisfaction recorded at
the earlier stage is not contemplated or warranted. It is
submitted that the ratio of Prem Nath Kapur & Anr. Vs.

Nati onal Fertilizers Corporation of India Ltd. & Os.

(supra) al so supports this position andthat in the context of
the rel evant provisions, the position adopted in that decision
on this aspect deserves acceptance.

38. We nay say with respect that the decision in

Mat hunni Mat hai (supra) does not answer the question

That case was concerned with the question of the point of

time of cessation of interest, whether it would be the date of
deposit or whether the date of notice of the deposit. It did
not specifically refer to the rel evant sections of the Act and
did not consider their possible inpact on the question, Prem
Nat h Kapur (supra) dealt with this aspect to the extent of
hol di ng that the Act provides for a node of appropriation not
consistent with that in Order XXI Rule 1 of the Code or the
general law and to that extent, the schene of the Act would
prevail .

39. Though, a decree hol der may have the right to
appropriate the payments nade by the judgnent-debtor, it

could only be as provided in the decree \026 if there is provision
in that behalf in the decree \026 or, as contenplated by O der
XXI Rule 1 of the Code as explained by us above. The Code

or the general rules do not contenplate paynent of further
interest by a judgnent debtor on the portion of the principa

he has already paid. H s obligation is only to pay interest on
he bal ance princi pal remaining unpaid as adjudged either by

the court of first instance or in the court of appeal. On the
pretext that the anpbunt adjudged by the appellate court is

the real amount due, the decree-hol der cannot claiminterest

on that part of the principal already paid to him O course,
as indicated, out of what is paid he can adjust the interest
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and costs first and the bal ance towards the principal, if
there is a shortfall in deposit. But, beyond that, the decree-

hol der cannot seek to re-open the entire transacti on and
proceed to recalculate the interest on the whol e amount and
seek a re-appropriation as a whole in the light of the
appel | at e decr ee.

40. It is true that the understandi ng of the expression
"conpensati on awarded" for the purpose of Section 28 of the
Act in Prem Nath Kapur (supra) was nodifi ed. To that

extent one strand of reasoning in Prem Nath Kapur (supra)

al so stands discredited. But as we see it, on the question of
appropriation, the decision in Sunder (supra) does not have
such an inpact as to conpel us to jettison the reasoning
adopted in Prem Nath Kapur (supra). Slightly deviating
fromthe reasoning in Prem Nat h Kapur (supra) we have

i ndi cated earlier that even going by Order XXI Rule 1 of the
Code, the position would be as envisaged in Prem Nath

Kapur (supra). That apart, we are inclined to respectfully
agree with the reasoning in Prem Nath Kapur (supra) that

on the wordi ng of Section 34 and Section 28 of the Act read
with and understood in the |light of the stages of the award
of conpensation, the question of appropriation would be at

di fferent stages and a decree hol der would not be entitled to
reopen the entire transaction to claima reappropriation of
the anmounts al ready received by hi mand appropriated at

that particular stage. The reliance on the doctrine of merger
does not enabl e the decree-holder to get over the schene
adopted by the Act.

41. Prem Nat h Kapur (supra) al so indicates that

when an award-decree is passed specifying the amunts

under different heads |ike the amount under Section 23(1),
the anmpbunt under Section 23(2), the-anpbunt under Section
23(1A) and the interest under Section 28 and the judgnent
debt or nakes a deposit of specified suns under these
different heads, it will amount to the judgrment debtor
intimating the decree holder as to how the sumdeposited is
to be applied in discharge of the obligation of the judgnent
debt or. Once a decree hol der receives the paynment of the
suns thus deposited, he would be accepting the
appropriation made by the judgnent debtor under the

award decree on the scheme of the Land Acquisition Act:

This part of the reasoning in Prem Nath Kapur (supra) is, of
course, al so based on the reasoning that there i s some
inconsistency in Order XXI Rule 1 of the Code and the
schene of the Act. Prem Nat h Kapur (supra) al so indicates
that when the decree itself specifies the anmount payable
under different heads (the decree has to do so under Section
26 of the Act) and anpunts are deposited towards those

di fferent heads, the appropriation would be on the basis of
the direction under the decree which nust be taken to be
one for crediting the various sunms paid under particul ar
heads. On the schene of the Act, especially the wordi ng of
Section 34 and Section 28 of the Act it is not possible to say
that the said approach made in Prem Nat h Kapur (supra)

is erroneous or is unreasonable or is not a |line of approach
that is not warranted. Theref ore, when the judgment debtor
State makes a deposit along with the cal cul ation
appropriating distinct suns towards vari ous heads of
conpensation as awarded by the reference court or by the
appel l ate court in the appellate decree, and the amount is
recei ved by the decree hol der, the decree hol der nust be
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taken to be not entitled to seek an appropriation as if the
j udgrment debtor has not nmade any intimation and that he is
entitled to appropriate at his volition. Considering the
schene of conpensation under the Act in the context of the
specific nature of the itens specifically referred to in Section
23 of the Act, we are of the view that the approach adopted
in Prem Nath Kapur (supra) is justified. A reappropriation
by seeking to reopen the satisfaction already rendered n ght
result in interest being made payabl e even on that part of
the principal anount that had al ready been deposited and
recei ved by the decree holder and that would be in the realm
of unjust enrichnent.

42. What is to happen when a part of the anount

awar ded by the reference court or by the appellate court is
deposited pursuant to an interimorder of the appellate
court or of the further appellate court and the awardee is
given the liberty to withdraw that amunt? In such a case,
the amount woul d be received by the decree hol der on the
strength of 'the interimorder and the appropriation will be
subj ect to the decision inthe appeal or the further appea
and the direction, if any, contained therein. In such a case,
if the appeal is disposed of in his favour, the decree hol der
woul d be entitled to appropriate the amount al ready received
by him pursuant to/theinterimorder first towards interest
then towards costs and the bal ance towards principal as on
date of the withdrawal of the anount and claiminterest on

t he bal ance anount ‘of enhanced conpensation by | evying
execution. But on that part appropriated towards the
principal, the interest would cease fromthe date on which
the anmobunt is received by the awardee. O course, if while
passing the interimorder, the court had indicated as to how
the deposited amount is to be appropriated, that direction
will prevail and the appropriation could only be done on the
basis of that direction.

43. Thus, on the whole, we are satisfied that the
essential ratio in the Prem Nat h Kapur (supra) on
appropriation being at different stages is justified though if
at a particular stage there is a shortfall, the awardee decree
hol der woul d be entitled to appropriate the sane on the
general principle of appropriation, first towards interest,
then towards costs and then towards the principal, unless,

of course, the deposit is indicated to be towards specified
heads by the judgment debtor while nmaking the deposit
intimating the decree-holder of his intention. W, thus,
approve the ratio of Prem Nath Kapur (supra) on the aspect

of appropriation.

44, One other question also was sought to be raised

and answered by this Bench though not referred to it.

Consi dering that the question arises in various cases

pending in Courts all over the country, we permtted counse

to address us on that question. That question is whether in
the light of the decision in Sunder (supra), the

awar dee/ decree hol der woul d be entitled to claiminterest on
solatiumin execution though it is not specifically granted by
t he decree. It is well settled that an execution court cannot
go behind the decree. |If, therefore, the claimfor interest on
sol ati um had been nmade and the same has been negati ved

ei ther expressly or by necessary inplication by the judgnent

or decree of the reference court or of the appellate court, the
execution court will have necessarily to reject the claimfor

i nterest on solatium based on Sunder (supra) on the ground

that the execution court cannot go behind the decree. But
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if the award of the reference court or that of the appellate
court does not specifically refer to the question of interest on
solatiumor in cases where claimhad not been nade and
rejected either expressly or inpliedly by the reference court
or the appellate court, and nerely interest on conpensation

is awarded, then it would be open to the execution court to
apply the ratio of Sunder (supra) and say that the
conpensati on awarded i ncludes solatiumand in such an

event interest on the anpbunt could be directed to be

deposited in execution. O herwise, not. W also clarify that
such interest on solatium can be clainmed only in pending
executions and not in closed executions and the execution

court will be entitled to permt its recovery fromthe date of
the judgnent in Sunder (Septenber 19, 2001) and not for
any prior period. We also clarify that this will not entail any

re-appropriation or fresh appropriation by the decree-hol der
This we have indicated by way of clarification also in
exerci se of our power under Articles 141 and 142 of the
Constitution of India with a viewto avoid nmultiplicity of
litigation on this question.

45, The appeal s wi |l now be placed before the
appropriate Bench for being di sposed of in the light of the
answers given by us.




