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The distinction between regul ari sati on and conferment of permanence

in civil service arises for determination in this civil appeal filed by the
appel | ant - Jodhpur Vidyut Vitran N gam Ltd. agai nst decision dated

5.12.2002 delivered by the Division Bench of ‘the H gh Court of Rajasthan in
G vil Special Appeal (Wit) No. 867 of 2002.

Respondents 1 to 20 were engaged for tenporary construction work in
di fferent divisions on nuster roll around 21.4.1980 and on subsequent dates
on daily wage basis. They conpleted two years of service after 31.3.1982.
They claimed regul arisation on conpl etion of tw years of service in termns
of an Arbitration Award (Part |) dated 31.5.1978. Under para 15 of the said
Award, it was stipulated that fixation in the regular pay scale for enpl oyees
recruited on or after 1.4.1978 shall be regul arised by the recruitnment policy
to be detailed in the Award to follow On 15.6.1979 the second Award was
accordi ngly published under which it was inter alia stipulated that worknen
(wor k- charged) engaged between 1.4.1979 and 30.6.1979 have to be
screened and if found satisfactory be classified as tenporary work-charged
and thereafter on rendering of satisfactory service for two years can be
regul ari sed in accordance with Award dated 31.5.1978 from 1.4.1981 and so
on.

Relying on the two Awards, referred to above, on conpletion of two
years the respondents herein clainmed permanence. At this stage, it may be
noted that, in terns of the above two Awards the State Government
constituted Screening Commttees fromtinme to tine. On 26.9.1983 the duly
constituted Screening Commttee was required to consider regularisation of
casual and daily rated workmen, who had conpleted two years service prior
to 31.3.1982. It needs to be reiterated that the respondents herein did not
cone in this categorization as they had not conpleted two years service on
31.3.1982. As stated above, they conpleted their services only after
31.3.1982. Be that as it may, the respondents herein clainmed regul arisation
in terns of the above two Awards on conpletion of two years service from
the date of their appointnent, which as stated herei nabove, was after
31.3.1982. The above two Awards stood termnated w. e.f. 29.6.1985. The
matter had a chequered history. Suffice it to state, that the respondents
herei n have been regul ari sed on the basis of the recomrendati ons of the
Screening Conmittee w e.f. 1.4.1989. The respondents seek regul arisation
fromthe prior date i.e. on and from1l.4.1982. On 6.9.1999 the State
CGovernment referred the dispute to the Industrial Tribunal. In the statenent
of claimrespondents herein subnmtted that though they have been

regul arised we.f. 1.4.1989, like sone of the other worknen they were al so
entitled to get regularisation we.f. 1.4.1982; that though they were entitled
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for this benefit from1l.4.1982, they have been regularising only w.e.f.
1.4.1989 without any reason and justification; that workmen junior to them
have been given this benefit we.f. 1.4.1982 and, in the circunstances,
respondents herein prayed that all of them be granted pernanent pay scale
wef. 1.4.1982 with interest at the rate of 18%

By way of witten statenent, the appellants herein pointed out, that
the respondents were engaged for tenporary construction work in different
di visions; that they were daily wage earners whose names appeared on
muster roll; that they were not found eligible for regular pay scales by the
Screening Conmittee on earlier occasions; that they did not conply with the
eligibility criteria mentioned in Crcular No. 1806 dated 26.9.1983; that vide
Circular No. 867 dated 29.6.1985 the earlier two Awards were term nated
and, therefore, the respondents herein were not entitled to rely upon those
Awards; that ultimately, the respondents have been regul arised on 1.4.1989
after they were found eligible by the Screening Cormittee; that in the State,
thousands of nuster roll worknen were engaged in the construction work
for whomthere was no vacant sanctioned post and, therefore, against the
super nunerary posts-the worknmen had to be adjusted by giving regular pay
scal e and, therefore, it was not possible for the managenent to regul arise al
the workmen wi-th retrospective effect. In the witten statenent filed by the
State before the Industrial Tribunal it was pointed out that the Screening
Conmittee had to consider the financial burden of regularising thousands of
muster roll workmen with retrospective effect. In the witten statenment, it
was further pointed out that, sone of the nuster roll worknen have been
recruited without the approval of the managenent. Al these considerations
had to be kept in mnd by the Screening Committee before granting
regul arization. In the circunstances, it was not possible for the State to
appoi nt such conmittees at regular intervals.

By the inpugned Award dated 24.8. 2000 passed by the Industria
Tribunal, the claimof the respondents worknen was accepted for the
foll owi ng reasons.

According to the Industrial Tribunal, when the workers in the past
were given the benefit of regularization on conpletion of two years
conti nuous service as on 31.3.1982 then there was no reason to discrimnate
wor kmen who conpl eted two years continuous service 'on and after
31.3.1982. According to the Industrial Tribunal, the above two Awards
stood ternminated in the year 1985 whereas respondents 1 to 20 herein

conpleted two years service in April, 1982 and, therefore, there was no
reason to deny the benefit of the pay scale to these respondents who
conpleted two years service in April, 1982. This, according to the Tribunal

was di scrimnatory. According to the Industrial Tribunal, the State
Covernment had di scrim nated between worknen who conpleted two years
service by 31.3.1982 and those who conpleted two years service by
31.3.1983. According to the Industrial Tribunal, the above two Awards were
in existence even on 31.3.1983 and, therefore, there was no reason to

di scri m nate worknmen who had conpl eted two years service by 31.3.1982

on one hand and those who conpleted two years service by 31.3.1983. For
the above reasons, the Industrial Tribunal cane to the conclusion that ‘the
respondents herein cannot be deprived of their |egal rights.

The Award of the Industrial Tribunal was chall enged by the appellants
in the Hgh Court by filing Wit Petition No. 1060/01. The | earned Single
Judge upheld the Award vi de judgnent dated 7.8.2002. Aggrieved by the
sai d judgnent, the appellants herein noved in Cvil Special Appeal No.

867/02. By the inpugned judgment it was held that regul arisation cannot be
made dependant upon fortuitous circunstances, i.e., the date on which the
Screening Conmittee was constituted. According to the inmpugned

j udgrment, the respondents workmen had conpleted two years service by

1.4.1983 and on that date they had acquired their eligibility. According to
the inpugned judgnent, the eligibility of the workmen was two years of
continuous service; that the Screening Conmittee nmay neet at any tine but
once the workmen are found to be suitable, their regularisation has to relate
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back to 1.4.1983 and, in the circunstances, the respondents herein were
entitled to regularisation fromthe date when they becane eligible for

regul arization. This civil appeal is filed against the inpugned decision of the
H gh Court dated 5.12.2002.

At the outset, we may state that, as held by this Court in the case of
Secretary, State of Karnataka and O's. v. Umadevi (3) & Os.
(2006) 4 SCC 1, there is a vital distinction between regularisation and
conferment of pernmanence in service jurisprudence. The words "regular" or
"regul ari sation" do not connote permanence. They cannot be construed to
convey an idea of the nature of tenure of appointnents. They are terns
cal cul ated to condone any procedural irregularities and are nmeant to cure
defects in the nethod of appointments. It has been held in the above
judgrment that it is a msconception to equate regul arisation with
per manence. (See para 15).

Appl yi ng the above test-to the facts of the present case, the Screening
Conmittee was required to exam ne the question as to how many workmen
could be regularised, keeping in mnd the budget provisions, availability of
the posts, the nunber of nuster roll workers engaged in the construction
work wi thout their being in existence vacant sanctioned posts, the manner in
whi ch these nmuster roll workers were initially recruited with or wi thout the
approval of the managenent and, thereafter, on the basis of eligibility the
Screening Committee had to recommend their absorption in regular service.
These aspects were required to be exam ned by the Screening Committee.
Mere conpletion of two years was not the only criteria. Even in the Award
dated 31.5.1978 read with Award dated 15.6.1979 the fixation in the regul ar
pay scale was only for those enpl oyees who were recruited with the
approval of the managenent and in accordance with |law. Even under the
Awar ds, as they then stood, the Screening Commttee had to exam ne the
performance of the worknen before granting themthe regul ar pay scale.
Granting of pay scale sinpliciter is different fromgrant of permanency.
Wil e granting permanency, the State has to consider the number of posts
falling vacant, those posts shoul d exist as and by way of regular vacancy, the
financial burden of granting permanency and, therefore, in our view, the
Hi gh Court has failed to keep in mnd the difference between the concept of
grant of pay scale as distinct fromgrant of permanency. The State was not
under an obligation to constitute Screening Committee at the end of each
year. Constitution of the Screening Committee was within the discretion of
the State CGovernnent dependant upon the above factors. Therefore, there
was no question of conparing the case of the present respondents with the
case of the workmen who got regularised prior to 31.3.1982. Each exercise
by the Screening Conmittee has to be seen in the |light of the above factors.
In a given exercise, the State may have sufficient nunber of vacant posts to
accommodat e certain nunber of workers. However, that may not be the case
in the subsequent years. Therefore, there is no question of any discrimination
in the matter of regularisation or in the matter of grant of pernanency.

In the circunstances, we set aside the inpugned judgment of the
Di vi sion Bench dated 5.12.2002 in Civil Special Appeal (Wit) No. 867/02
and remit the matter for de novo consideration in the light of the judgnment of
this Court in Uradevi case (supra).

Accordingly, the civil appeal stands allowed to the aforesaid extent
with no order as to costs.

Cvil Appeal No. 1042 of 2006:

This matter is a sequel to our decision in above Cvil Appeal No.
254/ 04, therefore, we are not required to reiterate the facts of the case in
detail once again. Suffice it to state that the sol e respondent-Karam Si ngh
was appointed as a daily rate worker on nuster roll basis we.f. 26.5.1980.
He conpleted two years’ service after 31.3.1982. On 26.8.1983 the
Screening Conmittee, appointed by the State Government nmet to consider
the cases of workmen, who had conpleted two years service as on
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26.9.1983. It recomrended nanes for regularisation on the basis of their
seniority and keeping in mnd the budget provisions. After the neeting of
the Screening Conmittee in 1983, there was no post available with the
managenent. This was on account of financial constraints. However, on
5.6.1989 the duly constituted Screening Committee reconmended the

nanes of the workmen, including the respondent, for regularisation and
grant of regular pay scale we.f. 1.4.1989. These reconmendati ons were
accepted by the Board of Directors after taking into consideration the
financial condition of the Nigam Thus, the respondent herein was granted
regul ar pay scale from1.4.1989. After accepting the regular pay scale, the
respondent moved the High Court by way of wit petition. This wit petition
was di sm ssed. The respondent was asked to approach the Industria

Tri bunal . He approached the Industrial Tribunal by way of Reference Case
No. 20/97.

Bef ore the | ndustrial Tribunal, the respondent asked for regular pay
scale from1.4.1983, although he was regul arised from 1.4.1989. In reply,
the managenent pointed out that since the respondent was regularised w.e.f.
1.4.1989 he was not entitled to claimregular pay scale from1.4.1983. It was
further pointed out that the respondent was interviewed by the Screening
Conmittee constituted on 2.3.1989 and that commttee had granted
regul ari sation to the respondent keeping in mnd the above factors including
exi stence of vacancies as also the budgetary provisions.

By Award dated 18.11.1999 the Industrial Tribunal took the view that
since the respondent had conpleted two years of continuous service by
31.3.1983 and since he was found suitable by the Screening Committee the
respondent stood regularised w.e.f. 1.4.1983 and, therefore, he was entitled
to regular pay scale on and from1.4.1983. Aggrieved by the Award, the
management nmoved the High Court by way of Civil Wit Petition No.

699/ 2000- 2001. By judgnent dated 2.7.2001, the learned Single Judge

di smissed the wit petition stating that there was no illegality or error
apparent on the face of the Award. Hence, the wit petition stood dism ssed.
Aggri eved by the decision of the | earned Single Judge, the managenent
preferred Cvil Special Appeal (Wit) No. 876/01 to the Division Bench of
the Hi gh Court which, as stated above, cane to the concl usion, vide

j udgrment dated 22.11.2001, that the respondent herein had conpleted two
years on 31.3.1983; that the comittee have not screened the cases within
reasonable time for which the claimof the worknman cannot be defeated; that
the managerment had approved the recomendati ons of the Sel ect

Conmittee belatedly for which the claimof the worknman cannot be defeated
and, in the circunstances, the Division Bench directed the managenment to
treat the respondent herein as regularised w.e.f. 1.4.1983. However, it was
clarified that the service of the respondent can be regularised only against
the vacanci es available for regularisation and if the vacancy is-available on
1.4.1983 only then the respondent should be nade regular in service with
effect fromthat date.

The respondent, however, noved Cvil Msc. Review Application No.
53/03 in the said Cvil Special Appeal (Wit) No. 876/01. In the review
petition, the respondent submitted that he had not “asked for regularisation
before the Industrial Tribunal; that the Industrial Tribunal had granted him
the regul ar pay scale and not regularisation we.f. 1.4.1983 and, therefore,
the Division Bench of the H gh Court had erred in directing the management
to regularise the services of the respondent herein on and from1.4.1983. In
the review petition, the respondent herein contended that there was no
guestion of regularising his service w.e.f. 1.4.1983 only agai nst vacanci es
avai l abl e for regul ari sation since he had not asked for such a relief. This
revi ew application cane before the Division Bench which passed a cryptic
i mpugned order stating that instead of regul arisation of service the
respondent wor kman shall be entitled to regular pay scale from1.4.1983.
Aggri eved by the aforesaid order of the Division Bench dated 1.5.2003 read
with the clarification dated 20.9. 2005, Rajasthan Rajya Vidyut Ut padan
Ni gam Ltd. ("Nigam') has conme to this Court by way of the civil appeal
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Shri Deshpande, |earned counsel appearing for the respondent herein
submitted, that the respondent had never asked for regularisation; that he had
only sought regular pay scale we.f. 1.4.1983 and, therefore, this case stood
on entirely different footing vis-‘-vis the earlier case of twenty work-
charged enpl oyees. Learned counsel, therefore, submitted that the judgnent
delivered by this Court in Cvil Appeal No. 254/04 (supra) should not be
made applicable to the present case.

We do not find any nerit in this argunent. The grant of regul ar pay
scales was directly linked to the question of regularisation. In the
ci rcunst ances, the judgnment delivered by us in Cvil Appeal No. 254/04
(supra) would apply to the facts of the present case al so.

Accordingly, we set aside the inmpugned judgnment dated 1.5.2003
delivered by the Division Bench in Cvil Special Appeal (Wit) No. 876/01
and Order dated 20.9.2005 in GCvil Msc. Review Application No. 53/03 and
remt this matter also to the Division Bench of the H gh Court for de novo
consi deration inthe light of the law laid down by us in Cvil Appeal No.
254/ 04 (supra). The appeal stands allowed w th no order as to costs.




