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ACT:

I ncome Tax Act, 1922: Sections 14(2)(c) and 42(3) Asses-
see--Resident in British India-Remttances from native
States--Whether liable to be assessed--lIn.addition to as-
sessnent of profits fromnative States as deened i ncone from
British India-Principle of attribution-Applicability of.

HEADNOTE:
The appel l ant, a conpany resident in British India, had
a cotton mll. The cloth manufactured in the nll was sold

in British India as well as native States. For the | assess-
ment years 194546, 194647 and 1947 48, the conpany was
assessed under Section 14(2)(c) of the Incone Tax Act, 1922,
in respect of certain sunms remtted to British India from
native States, in addition to the assessment under Section
42(3), deeming 1/3rd of the profit fromthe sales effected
in native States, as having accrued fromthe nmanufacturing
part of business in British India.

The assessee’s contention that 1/3rd of —income having
been assessed under Section 42(3), as inconme deened to have
accrued in British India, no further assessment should be
made under Section 14(2)(c) was rejected by the Inconme Tax
Oficer, the Appellate Assistant Conmi ssioner and the |Incone
Tax Appellate Tribunal. The Tribunal also rejected the
assessee’s additional contention that if the (remttances
made to British India in any year exceeded the ampunt ~ taxed
under Section 42(3), then it was only so nuch of the excess
which could be taxed under Section 14(2)(c). However, it
reduced the additions made by the Income Tax O ficer and
affirmed by the appellate authority, by 1/3rd of such remt-
tances. On a reference nade under Section 66(1), the High
Court confirmed the Tribunal’'s decision

In the appeal before this Court, on behalf of the appel-
| ant assessee R was contended that where there was a m xed
fund, as in the instant case, consisting partly of taxed and
partly of untaxed nonies, any renmittance nade should he
deenmed to have been paid out of that
294
part of the noney which had suffered tax and that it was the
right of the tax payer to attribute the paynment to the taxed
noney so as to obtain the benefit allowed by the |aw
Di sm ssing the appeals, this Court,
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HELD: 1.1 If there were two funds at the disposal of the
assessee---one upon which tax had been already I|evied and
another which was liable to be brought to tax---a presunp-
tion, in the absence of evidence to the contrary mght arise
that the remttance nade by the assessee in the course of
its business was made out of the fund that was already taxed
and not out of the fund that remmined to be taxed. [297F]

Meyyappa Chettiar v. The Conm ssioner of |ncone-Tax,
[1933] 1 ITR 37, 45, referred to.

1.2 The tax payer is given the right of attribution in
the way nost favourable to hinmself. In the absence of evi-
dence to the contrary, it is presumed that paynents are made
out of income. This abstract principle of attribution is
applicable in certain circunstances. Wether it is applica-
ble in a particul ar case depends upon the facts of that case
and the provisions of the statute. It can be adopted only to
the extent that it is consistent with the law and facts.
[ 298E- F]

Paton  (As Penton’s Trustee) v. Conm ssioners of Inland
Revenue, ' 21 Tax Cases 626 and The Cape Brandy Syndicate v.
The Conmissioners of Inland Revenue, 12 Tax Cases 359, 366,
referred to.

In the instant case, on'the facts found the assessee did
not have two funds, ‘but only one fund conposed of taxed and
non-taxed amounts., As-one third of this ampunt had already
been taxed under section 42(3) of the Act, 1/3rd of the
remttances to British India in a particular year was held
to be exempted fromlevy. The Tribunal having excluded 1/3rd
of the remittances to British India fromtaxation during a
particul ar year, the H gh Court was justified in refusing to
grant any further relief to the assessee. [297G 299B]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Givil Appeal Nos.  1467-69
of 1976.
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Appeal s by Certificate fromthe Judgnent and O der dated
7.5. 1965 of the Calcutta H gh Court in_|Incone Tax Reference
No, 28 of 1954.

B. Sen, N.B. Singh, Sanjay J. Khaitan, —Darshan Singh
B.N. Dhar and Ms. Suman Khaitan for the Appellant.

S.C. Manchanda, S. Rajappa and Ms..A. Subhashini for the
Respondent .
The Judgnent of the Court was delivered by

THOWEN, J. These appeals by the assessee arise fromthe
judgnent dated 7.5.1965 of the Calcutta H gh (Court.. The
guestion relates to the assessnment for the years 1945-46,
1946-47 and 1947-48 under the Indian |ncome Tax Act, 1922
(hereinafter referred to as "the Act"). The assessee was a
conpany resident in British India during the rel evant years.

It had a cotton mll in British India. The <cloth manufac-
tured by the mll was sold in British India as well as in
the native States. In the assessment for 1944-45, it had

been held that, for the sales effected in the native States,
1/3rd of the profit was, in terns of section 42(3) of the
Act, deemed to have accrued to the assessee in British
India. This profit was considered as the profit attributed
to the manufacturing part of the business carried out in
British India, although the sales were effected in the
native States. On the sane basis, assessnment in terns of
section 42(3) was nade in respect of the assessnment vyears
1945-46, 1946-47 and 1947-48. In addition to the deened
income in British India, the assessee was assessed under
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section 14(2)(c) of the Act in respect of certain suns
remtted to British India fromthe native States.

The assessee’s contention that 1/3rd of the incone
having been assessed under section 42(3) of the Act as
i ncome deemed to have accrued in British India, no further
assessnment shoul d be made under section 14(2)(c) of the Act
with respect to profits brought into British India, was
rejected by the Incone Tax Officer as well as the Appellate
Assi stant Conmmi ssioner. On further appeal, the Incone Tax
Appel l ate Tribunal also held that there was no substance in
that contention. The Tribunal stated--

L the assessment of profits brought into British
India from a Native State under Section 14(2)(c) is on a
di stinct and separate footing fromthe assessnent of Native
St ates

296

profits which aredeened to have accrued in British India
under Section 42 ...... "

The assessee raised an additional contention for the

first time before the Tribunal. That contention was that the
remttances nmade to British India had to be taken as having
first cone out of profits "deenmed to have accrued in British
I ndi @a" and brought to-tax under section 42(3), and only the
excess remittances, if any, could be taken as having cone
out of the remminder profits exenpted fromtax under section
42. The assessee pointed out that I/3rd of the profits
havi ng been already charged under section 42(3), by reason
of the legal fiction contained in that sub-section, any
amount  brought into British India upto the extent of 1/3rd
shoul d be presunmed to be that which was attributable to that
1/ 3rd which had al ready suffered tax, and the balance remt-
tance, if any, alone should be taxed under section  14(2)(c)
of the Act. In other words, according to the assessee, |if
the renmittances nade to British India in any accounting year
exceeded the anpunt taxed under-section 42(3) of the Act,
then it was only so much of that excess which could be taxed
under section 14(2) of the Act. The Tribunal did not accept
this contention. However, it stated:
L it appears to us that the conmon sense point of
view woul d be that the remttances to British-India include
both the assessed as well as the exenpt profits in the same
proportion in which those existed in the Native State .....
It therefore appears to us that the correct view would be to
apportion the remttances over the assessed and the exenpt
parts in the same proportion as these existed in the tota
profits made in the Native State. As such proportion was one
third and two thirds, the remttances would be sinilarly
split up. Thus 1/3rd of the rem ttances has come out of
profits assessed under Section 42. On this basis, these
additions nmade by the Incone-Tax Oficer and confirned by
the Appel |l ate Assistant Commi ssioner will have to be reduced
by one third of such rem ttances."

On a reference under section 66(1) of the Act, the High
Court by its judgnent dated 22.7.1957, found that the facts
stated were insufficient and that there was an error appar-
ent on the face of the question as framed. The Hi gh Court
accordingly called for a supplenentary statement of the
case.

In its supplementary statement, the Tribunal referred
the follow ng question
297
"Whet her on the facts and in the circunstances of the case,
the sums of Rs.50,195 for 1945-46, Rs. 76,155 for 1946-47 and
Rs. 6,00,909 for 1947-48 assessnents have been rightly in-
cluded in the assessable income of the applicant wunder
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Section 14(2)(c) of the Indian Income-tax Act as profits
brought into British India fromlndian States?"

The High Court by its judgnent dated 7.5,1965 rejected
the assessee’s contention that, where there was a nixed fund
conposed of taxed and non-taxed itens and a neutral paynent
was made i.e. without specifying the exact source of the
paynment, the taxing authorities, in the absence of any
evidence to the contrary, had to proceed on the basis that
the paynent was made out of that part of the mixed fund
whi ch had al ready borne tax. The High Court, however, ob-
served:
" . in this case the assessee did not have two funds
but only one fund conposed of taxed and non-taxed anounts
and as one third of the entire anmount of profits nade by the
assessee in the Indian States had been subjected to tax the
i ncome-tax authorities took a reasonable viewin excluding
one third of the remitence to British India fromtaxation in
each year. There were sufficient profits in each year out of
which ‘rem ttance could be nmade even after deduction of the
portion which had been taxed ..... "

In the result, the question referred was answered by the
Hi gh Court against the assessee. Hence the present appeals.

If there were tw funds at the disposal of t he
assessee--one upon  which tax had been already Ilevied and
another which was/liable to be brought to tax--a presunp-
tion, in the absence of evidence to the contrary, mght
arise that the remttance nmade by the assessee in the course
of its business was made out of the fund that  was already
taxed and not out of the fund that renmained to be taxed. See
Meyyappa Chettiar v. The Comm-ssioner of Income-Tax, [1933]
1 ITR 37, 45. That was apparently not the case here, for, on
the facts found, the assessee did not have two funds, but
only one fund conposed of taxed and non-taxed anounts. As
one third of this anpbunt had al ready been taxed under sec-
tion 42(3) of the Act, 1/3rd of the remttances to British
India in a particular year was held to be exenpted from
| evy.

Relying on the principle referred to in Paton (As' Pen-
ton's Trustee) v. Conmi ssi Oners of |nland Revenue, 21 Tax
Cases 626, Dr.
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B. Sen, on behalf of the assessee, however, submts that
where there was a nmixed fund, as in the present case, con-
sisting partly of taxed and partly of untaxed nonies, -any
remttance made should be deenmed to have been paid out of
that part of the nmoney which had suffered tax. It is a right
of the tax-payer to attribute the paynment to the taxed
noney, so as to obtain the benefit allowed by the |aw

Lord Wight, MR in Paton (As Penton's Trustee) V.
Conmi ssioners of Inland Revenue, 21 Fax Cases 626 at /639),
referring to the right of the tax-payer to attribute paynent
to taxed noni es, stated:

A in the ordinary course, a person paying interest
does not generally appropriate the paynent to inconme or to
any particular piece of incone or any specific asset: he has
the general body of available funds, say his banking ac-
count, if he has only one, and he pays by drawi ngs on that
account. which may include income, borrowed noney, capita
and so forth. This is what is meant by paynment out of a
m xed fund, or paynents nade out of the general till, or
paynments nade neutrally. The Revenue authorities have no
right in such cases to appropriate those paynents to non-
taxabl e rather than taxable nbneys. Hence the taxpayer is
given the right of attribution in the way nost favourable to
hinself It is presuned, in the absence of evidence to the
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contrary, that paynments are nade out of inconme".

This principle of attribution is no doubt applicable in
certain circunstances, such as those narrated by Lord Wi ght
in Paton (supra), although in that case, on the facts found,
the principle was not applied.

VWether that principle is applicable in a particular
case depends upon the facts of that case and the provisions
of the statute. The abstract principle of attribution, which
is applicable in certain circunstances, can be adopted only
to the extent that it is consistent with the law and facts.
It is well to recall:

L there is no roomfor any intendnent; there is no
equity about a tax: thereis no presunption as to a tax; you
read nothing in; you inply nothing, but you |look fairly at
what is said and at what is said clearly and that is the
tax".

[Per Rowl att, J. The Cape Brandy Syndicate v. The Com
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m ssi oners of 1 nland Revenue, 12 Tax Cases 359, 366].

The view taken by the Tribunal, with reference to the facts
found and the provisions of the statute, was, in our opin-
i on, reasonable. It was so found by the H gh Court.

In the circunstances, we hold that the Tribunal having
excluded 1/3rd of the remttances to British India from
taxation during a particular year, the H/gh Court was justi-
fied in refusing to grant any further relief to the asses-
see.

Accordingly, we'see no nerit in these appeals and they
are dismssed with costs throughout:

N. P. V. Appeal s di s-
m ssed.
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