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Cl TATI ON:
1981 AIR 733 1981 SCR (2) 509
1981 SCC (1) 495 1981 SCALE (1)54

ACT:

Supreme Court (Enl argement  of Crimnal Appellate
Jurisdiction) Act, 1970-S. 2 Indian Penal Code, S. 302 High
Court setting aside order of acquittal of Sessions Court -
Approach to be adopted by Hi gh Court in - exercising appellate
powers - High Court to consider whether -integrality of
evi dence al one can ensure that accused are guilty.

Limtation Act « 1963, Art, 114 & S. 5-Delay in filing
appeal against order of acquittal-Condonation of-Any event
or circunstance arising after expiry of 1imtation-whether
can constitute 'sufficient cause’.

HEADNOTE:

The two appellants who were father and son alongwth
anot her son, who was acquitted were charged with the of fence
of committing the nurder of the deceased and -of causing
injuries to his two brothers all of whomwere residing in a
chaw belonging to the first appellant. The prosecution
alleged that on the fateful day the appellants demanded
paynment of rent from the deceased and refusal to make
i medi ate paynent infuriated the second appellant who
inflicted two kirpan blows on him Wen the deceased started
running to the room of his brothers he was pursued and
further kirpan blows were inflicted on him H.s brothers
were also attacked by the three accused. After the incident
all the accused ran away from the place leaving their
bi cycl es behind. The deceased succunbed to his injuries in
the hospital and one of his brothers was adnitted as an
i ndoor patient.

The three accused were tried by the Addl. Sessions
Judge. As there were material contradictions in the "eye
wi t nesses’ account of the sequence of events, the exact
pl aces where the blows were struck, and the role played by
each accused and the seizure of four bicycles by the police
at the scene being inconsistent with the prosecution case
that three persons, the accused were involved the Sessions
Judge held the evidence to be untrustworthy and being of
opinion that it was wunsafe and hazardous to convict the
accused on such testinony he gave themthe benefit of doubt
and acquitted them

No appeal was filed at first because the State
Covernment saw no case on the nerits for an appeal. However,
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ina revision petition filed by one of the brothers of the
deceased the High Court declared that the case was a fit
case where the State Government should file an appeal
Thereafter, the State CGovernment filed an appeal, in the
H gh Court and prayed for condonation of the delay in filing
the appeal. The H gh Court condoned the del ay considered the
appeal on its nerits, and allowed it against the two
appel l ants. The appeal against the acquittal of the third
accused was di sm ssed.

Al'l owi ng the appeal to this Court:

N

HELD: 1(i) There was no sufficient cause for the State
not filing the appeal within tinme, and the H gh Court erred
i n condoni ng the del ay.

[512 F-H
510

(ii) A partyis entitled to wait until the |ast day of
[imtation for filing an appeal. But when it allows
[imtation to expire and pleads sufficient cause for not
filing the appeal earlier, the sufficient cause nust
establ i sh-that because of sone event or circunmstance arising
before limtation expired it~ was not possible to file the
appeal within tine. No event or circunstance arising after
the expiry of limtation can constitute such sufficient
cause. There may be events or circunstances subsequent to
the expiry of limtation which nay further delay the filing
of the appeal. But that the limtation has been allowed to
expire without the appeal being filed nust be traced to a
cause arising within the period of linmtation. [512

2(i) The High Court erred in interfering. with the
judgrment of the trial court. [515 D

(ii) The approach to be adopted by the H gh Court when
exercising its appellate powers in a case of appeal against
an order of acquittal has been defined in a long line of
cases. As long ago as 1934, the Privy Council declared that
the H gh Court nust give proper weight and consideration to
"such matters as (1) the viewof the trial judge as to the
credibility of the witnesses; (2) the presunption of
i nnocence in favour of the accused, a presunption certainly
not weakened by the fact that he has been acquitted at his
trial; (3) the right of the accused to the benefit of any
doubt; and (4) the slowness of an appellate court in
di sturbing a finding of fact arrived at by a Judge who had
the advantage of seeing the witnesses". The approach -has
been endorsed by this Court repeatedly and in a very recent
decision it has been held that if the main grounds on which
the Court below has based its order acquitting the accused,
are reasonable and plausible, and cannot be entirely and
ef fectively dislodged or denolished, the H gh Court should
not disturb the acquittal.

[514D-F; H

Warren Ducane Smith v. The King A I.R 1934 P.C. 227 &
Ganesh Bhavan Patel & Anr. v. State of Mharashtra [1979] 2
S .CR 94, referred to.

(iii) The Hi gh Court after specifically referringto
the aforesaid |egal position, overlooked the limtations
i mposed on it and enbarked on a course not warranted by | aw.
It took into particular regard a few considerations which
seened to it to assune inportance and has concentrated on
some of the material only, omitting to consider in the
process that the integrality of the evidence alone can
ensure whet her the accused are guilty. [515A (

In the instant case the High Court referred to the
recovery of a blood stained slipper and a diary fromthe
scene of the offence, and inferred that they belonged to the
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first appellant. This connection has not been properly
establ i shed. The papers found in the diary do not
necessarily show that the diary belonged to him Nor is
there sufficient proof that the slipper is his.
[515 B]
3 The trial court wr ot e a car ef ul j udgrent ,
exhaustively considering all the evidence and on pai nst aki ng
anal ysi s reached concl usi on whi ch are preem nently
reasonabl e and support the order of acquittal. [513 B]

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: Criminal Appeal No.
329 of 1979.

Fromthe Judgnment and Order dated 9-4-1979 of the
Gujarat H gh Court-in Crimnal Appeal No. 270/76
511

Raj andra Prasad Singh, Ms. K G Vakharia, P. H
Par ekh and Rat an Kar anj awal a for the Appellants.

T. U Mehta, M N Shroff- and Hi nmanti ka Wahi for the
Respondent .

The Judgrment of the Court was delivered by

PATHAK, J. Thi's appeal, preferred under the Supremne
Court (Enlargenent / of Crimnal Appellate Jurisdiction) Act,
1970, is directed against the judgnent and order of the High
Court of @ujarat setting aside the judgnent and order of
acquittal passed by the trial court and convicting and
sentencing the appellants for offences under 's. 302 read
with s. 34, Indian Penal Code, and under s. 326 read with s.
34 of the Code.

The appellants, Ajit Singh and Balwant Singh, are
father and son. Another son is Mhan Singh. Al three were
charged with the nurder of Manilal and with causing injuries
to Parmabhai, Bhul abhai and Natwarl al. The prosecution case
is that Manilal, Bhul abhai and Bhi kabhai were three brothers
residing in a chawl belonging to the appellant Ajit Singh,
that on 9th April, 1975 Manilal drew his salary fromthe
factory where he worked and at about 6.45 p.m on returning
to his roomin the chawl he was net by the appellants and
Mohan Singh. They demanded paynment of rent but Manilal said
he would pay it only on the next day. Hs refusal to make
i medi ate paynent is alleged to have infuriated Balwant
Singh who, it is said, inflicted two kirpan blows on him
Upon this Manilal started running away, pursued by thethree
accused, and headed towards the room of Parmabhai .~ Further
kirpan blows were inflicted on himthere by the appell ants.
Par mabhai, who had emerged fromhis room was also attacked
and given a kirpan blow. WManilal, nmeanwhile, turned and
entered the house of Shanabhai. Ajit Singhis alleged to
have struck himfurther blows there in consequence of which
he fell down. Bhul abhai, who arrived on the scene, was al so
struck a kirpan blow. Mhan Singh is alleged to have wi el ded
a banboo stick and hit Natwarlal on the head with it. All
three accused are said to have run away fromthe place then
| eaving their bicycles behind. Mnilal was renoved to the
hospital and declared dead. Parmabhai was adnitted as an
i ndoor patient.

Shanabhai tel ephoned the police control room and
infornmed them of the incident, and the Gontipur Police
Station recorded a conpl aint nmade by Bhul abhai
512

The three accused were tried by the | earned Additiona
Sessi ons Judge, Ahnedabad (Rural), who after considering the
evi dence on the record acquitted the accused by his judgnent
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and order dated 15th Cctober, 1975.

On 26th April, 1976 the State filed an appeal in the
Hi gh Court and prayed for condonation of the delay in filing
it. The Hi gh Court condoned the del ay, considered the appea
onits merits and allowed it against Ajit Singh and Bal want
Singh. They were convicted under s. 302 read with s. 34 of
the Code and sentenced to inprisonment for life. They were
also convicted wunder s. 326 read with s. 34 of the Code but
no separate sentence was passed thereunder. The appea
agai nst the acquittal of Mhan Singh was di snissed.

At the outset, it is urged by |earned counsel for the
appel l ants that the Hi gh Court erred in condoning the del ay

infiling the appeal, and the appeal should have been
di smssed as barred by limtation. W have exanmined the
facts carefully. It ~appears that initially the State

Government took a decision not to file an appeal and it
allowed the period of limtation to | apse. Subsequently, on
certain observations made by the High Court whil e
considering a revision petition by Bhulabhai that it was a
fit case  where the State Governnent should file an appea

and on notice being issued by the H gh Court to the State
CGovernment in the matter, the appeal was filed. It was filed
three nonths after limtation had expired. A faint attenpt
was made to show that when the initial decision was taken
not to file an appeal all the papers had not been consi dered
by the departnent concerned, but we are not inpressed by
that allegation. The truth appears to be that the appeal was
not filed at first because the State CGovernnent saw no case
on the nmerits for ‘an appeal, and it was filed only because
the High Court had observed-and that was long after
[imtation had expired-that the case was fit for appeal by
the State Governnment. Now, it is true that a party is
entitled to wait until the last day of limtation for filing
an appeal. But when it allows Ilimtation to expire and
pl eads sufficient cause for not filing the appeal earlier

the sufficient cause nmust establish that because of @ some
event or circunstance arising before linmtation expired it
was not possible to file the appeal within tine. No event or
circunstance arising after the expiry of limtation can
constitute such sufficient cause. There may - be events or
ci rcunmst ances subsequent to the expiry of limitation which
may further delay the filing of the appeal. But that the
[imtation has been allowed to expire w thout the ~appeal
being filed nust be traced to a cause arising withinthe
period of limtation. In the present case, there was no such
cause, and the H gh Court erred in condoning the delay.

513

It is pointed out that the H gh Court could have sent
for the record in the exercise of its revi'si ona
jurisdiction and exam ned the case. That is quite another
matter and raises other questions. W are concerned here
with the question whether the delay in filing the appea
coul d have been condoned.

But quite besides this, there was also no nerit in-the
appeal filed before the H gh Court. The trial court wote a
careful judgnent, exhaustively considering all the evidence
and on painstaking analysis reached conclusions which, in
our opinion, are pre-enminently reasonable and support the
order of acquittal. It found that the evidence did not
establish that the injury suffered by Bhul abhai could have
resulted from a kirpan, that the panch witnesses to the
recovery of the two kirpans did not support the prosecution,
that of the six eyew tnesses one of them Ram ben, w dow of
Mani lal, was not present on the scene at all, that all the
eye W tnesses had i ndul ged in palpable falsehood in
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attenpting to inplicate Mohan Singh when plainly he was not
there (the State appeal against his acquittal was di sm ssed
by the High Court), that there were material contradictions
between the different eye-wi tnesses concerning the sequence
of events, the exact places where the bl ows were struck, and
the role played by each accused, that the information given
by one eye witness, Shanabhai, to the police control room
nentioned nerely that four or five "sardarjis" had conme to
the chawl and had injured two persons with a knife, and
al though admittedly Shanabhai had known the accused by nane
for the last four or five years he did not nention their

nanes in that report. It is also in evidence that it was
al ready dark when the incident took place and there were no
nmuni cipal lights wthin the limts of the chawl. The trial

court has further adverted to the circunstance that four
bi cycles were seized by the police at the scene, which is
i nconsistent with the prosecution case that three persons,
the accused, were involved. As regards the conplaint filed
by Bhul abhai, the trial court has found that it could not be
admitted " in evidence wunder s. 154, Code of Crimna
Procedure, and there was ~anple material to show that the
eye-wi tnesses had plenty of tine to confer with one anot her
before the conplaint was drawn up. The trial court also
adverted to the fact that the police did not record the
statenment of the remmining eye-wtnesses that very night.
The Prosecuting Inspector also admtted in cross-exan nation
that during the investigation all the eye-w tnesses cane
forward with "stereotype" statenents. One ot her significant
fact remains. According to theevidence the incident was
wi t nessed by several - other people, but not. a single
i ndependent witness has cone forward to -support the
prosecution. The eye-w tnesses produced are either related
or nenbers
514
of the sanme conmunity; nenbers of other comunities also
l[ived in the chawl and admittedly were on cordial terms with
the conpl ai nant Bhul abhai and the other w tnesses. The tria
court pointed out that the eye-witnesses were, already prior
to the incident, extrenmely hostile to the accused. There was
a running war between themin the matter of paynent of rent,
and di sputes had arisen concerni ng ownership of the property
and crimnal proceedings had been taken. At this point, it
is relevant to note that Ajit Singh used to enploy one
Shivramfor collecting rents. In all the circunstances, the
trial court observed that when the wtnesses could not
identify the four or five Sardarjis who had conme to the
chaw , they put their heads together and decided to involve
Ajit Singh and his two sons. Holding that the evidence was
untrustworthy and it woul d be highly unsafe and hazardous to
convict the accused on such testinmony the trial court gave
them the benefit of doubt and acquitted them

We nmay observe that the High Court had before it an
appeal against an order of acquittal. The approach ‘to be
adopted by the H gh Court when exercising its appellate
powers in such a case has been defined in a long |ine of
cases. As long ago as Warren Ducane Smith v. The King the
Privy Council declared that the H gh Court nust give proper
wei ght and consideration to "such matters as (1) the view of
the trial judge as to the credibility of the w tnesses; (2)
the presumption of innocence in favour of the accused, a
presunption certainly not weakened by the fact that he has
been acquitted at his trial; (3) the right of the accused to
the benefit of any doubt; and (4) the slowness of an
appel l ate Court in disturbing a finding of fact arrived at
by a Judge who had the advantage of seeing the w tnesses."
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The approach has been endorsed by this Court repeatedly, and
ina very recent decision, Ganesh Bhavan Patel & Anr. v.
State of Maharashtra to which one of us (Sarkaria, J.) was
party, it was al so observed:
"Where two reasonabl e conclusions can be drawn on the
evi dence on record, the H gh Court should as a matter
of judicial caution, refrain frominterfering with the
order of acquittal recorded by the Court below In
other words, if the main grounds on which the Court
bel ow has based its order acquitting the accused, are
reasonabl e and plausible, and cannot be entirely and
effectively dislodged or denolished, the Hi gh Court
shoul d not disturb the acquittal."
515
The legal positionis well settled and, indeed, has
been adverted to by the High Court. But after specifically
referring to it the H gh Court appears to have overl ooked
the limtations inposed on it and has enbarked on a course
not warranted by law. It has taken into particular regard a
few considerati ons which seened to it to assune inportance
It has referred to the recovery of a bloodstained slipper
and a diary fromthe scene of the offence, and has inferred
that they belong to “Ajit Singh. W are not satisfied that
the connection has been-truly established. The papers found
inthe diary do not necessarily show that the diary bel ongs
to him Nor is there sufficient proof that the slipper is
his. The Hi gh Court has concentrated on some of the materia
only, omtting to consider in the process that the
integrality of the evidence alone can ensure whether the
accused are gquilty. W are satisfied that the H gh Court
erred in interfering with the judgment of the trial court.
The appeal nust, therefore, be allowed, the judgnent and
order of the Hi gh Court set aside and the judgnent and order
of the trial court restored.
These are the reasons which persuaded us to make the
order disposing of the appeal
N. V. K Appeal  al | owed.
516




