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G P. MATHUR, J.

1. Leave granted.

2. Thi s appeal, by special |eave, has been preferred agai nst the
j udgnent and order dated 17.8.2005 of “Del hi High Court, by which a
direction was issued to the appellant Oiental Bank of Commerce to
decl are the respondents\ 022 account as Non-Perforni ng Asset (NPA)
from 31st March, 2000 and to apply the Reserve Bank of India
Guidelines to their case and comruni cate the outstandi ngs which

shal | be recoverable by quarterly instal nents over a period of two
years.

3. The respondents Sunder Lal Jain & another were 'sanctioned
credit facility for Rs.20 | akhs on 12.12.1996. The respondent
defaulted in repaynment of the ampunt and their account was decl ared
as NPA on 31.3.2001. On 21.2.2002, the appellant Oiental Bank of
Conmerce filed a petition agai nst the respondents being O A No.21
of 2002 before the Debt Recovery Tribunal-111, Delhi (for-short \021the
DRT\ 022). The DRT passed a decree in favour of the appellant for
recovery of Rs.20,27,862/- along with interest on 14.11.2003. The
appel l ant initiated execution proceedings for recovery of the anount
fromthe respondents and a recovery certificate was issued on
8.12.2003. The respondents did not file any appeal challenging the
decree passed by the DRT. |Instead, the respondents filed WP(Q)
No. 559 of 2005 and WP(C) No.560 of 2004 before Del hi H gh Court
praying that a direction be issued to the appellant, Oiental Bank of
Conmerce, to declare their account as NPA from 31. 3.2000 and apply
RBI Cuidelines for reconciliation and settling the accounts with them
The petitions were disposed of by a short order on 17.8.2005 which
reads as under : -

\ 023The petitioners have a renedy available to them
of filing an appeal against the recovery proceedings to
the DRT which renedy has not been taken and for which
this petition is liable to be rejected. However, since this
petition has been pending for quite some time before this
Court and the first Respondent has agreed to consider
decl aring the account as NPA from 31st March, 2000,
there is no inpedinent in disposing of this petition by the
fol |l owi ng order

Fi rst Respondent-Bank is directed to declare the
Petitioner\022s account as NPA from 31st March, 2000 and
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apply the RBI guidelines to their case and then to
conmuni cat e t he outstandi ngs, which shall be

recoverable by quarterly instalnents over a period of two
years.

In case, this course works out and Petitioners after
reconciling their accounts do not conmmt any default, the
execution proceedi ngs agai nst them pendi ng before the
Recovery Officer shall be stayed and the recovery
certificate passed agai nst them shall stand cancell ed.
However, in case of default it shall be open to the first
Respondent - Bank to activate the recovery proceedi ngs
against them In that event, it shall be open to the
Petitioners to take any appropriate remedy, which they
may have against the recovery certificate or its execution
in law\024

Feel i ng aggri eved by the above noted order, the appellant,
Oiental Bank of Commerce, has preferred this appeal

4, Learned counsel for the appellant has submitted that the bank
had filed a suit for recovery of the ambunt and the sane had been
decreed on 14.11. 2003 and thereafter a recovery certificate had al so
been issued on 8.12.2003 in the execution proceedings initiated by the
appel l ant. The respondents did not file any appeal to challenge the
decree passed by the DRT and, therefore, the sane attained finality.

In these circunstances, the wit petition filed by the respondents to
declare their account as NPA from 31.3.2000 and to apply the

RBI guidelines to their case was not at all naintainable and the order
passed by the Hi gh Court is clearly erroneous in law. Learned

counsel for the respondents has, on the other hand, tried to support the
order passed by the H gh Court and has submitted that the sane had

been passed on consent of the parties and, therefore, it is not open to
the appellant to chall enge the samne.

Regardi ng the subm ssion of ‘| earned counsel for the
respondents that the order under chall enge has been passed on consent
of the parties, it may be noted that the H gh Court has recorded that
\023the first respondent has agreed to consider declaring the account as
NPA from 31st March, 2000\ 024. Learned counsel for the appel 'ant bank
has vehenently submitted that no consent had been given by the
counsel for the bank to declare the account as NPA from31st MNarch,
2000, nor any such instructions had been given to the counsel by the
appel | ant bank. That apart, the order of the Hi gh Court nentions \023has
agreed to consider\024. It only neans that-the bank wi'll exam ne and
consi der. \023Consi der\ 024 neans \026 to | ook at closely and carefully; to think
or deliberate on; to take into account. There was thus no consent on
the part of the appellant bank to declare the account as NPA from 31st
March, 2000. A statenent by a counsel for a party that his client wll
consi der a particul ar suggestion given by the other side woul d not
amount to a consent by the concerned party and an order passed on
such a statenment of the counsel cannot be said to be an order passed
on consent. It is, therefore, not possible to accept the contention
rai sed by | earned counsel for the respondents that the inpugned order
of the H gh Court has been passed on the consent of the appell ant
bank and consequently the present appeal is not nmintainable.

5. Bef ore consi dering the subnission nmade by | earned counsel for
the parties on nmerits of the case, it is necessary to take note of the
essential features of the revised guidelines issued by the Reserve Bank
of India on January 29, 2003 regardi ng Non-Perform ng Assets of

public sector banks which read as under :-

\ 023Revi sed gui delines for conpromnise settlenment of chronic

Non- Perform ng Assets (NPAs) of public sector banks
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DBOD. BP. BC. 65/ 21. 04. 117/ 2002- 2003 January 29, 2003

Chai rman and Managi ng Directors
of all Public Sector Banks.

Dear Sir,

Pl ease refer to our circular DBOD. BP. BC. 11/21. 01. 040/ 99- 00
dated 27th July, 2000, setting out the guidelines for conpromn se
settlenents of chronic NPAs up to Rs.5.00 crore.

2. A review of conmprom se settlenents of NPAs through
the above schenme has reveal ed that the progress of recovery of
NPAs t hrough this nechani sm has been noderate. In
consultation with Government of India, it has been decided to
gi ve one nore opportunity to the borrowers to come forward

for settlement of their outstandi ng dues. Hence fresh guidelines
are now i ssued, which wll provide a sinplified, non-

di scretionary and non-di scrim natory mechani smfor

conprom se settl enent of chronic NPAs bel ow t he prescribed

val ue ceiling. Al'l public sector banks should uniformy

i mpl enent these guidelines, so that nmaxi mumrealization of
dues is achieved fromthe stock of NPAs within the stipul ated

time.
T
(A Gui del i nes \for conproni se settl ement

of chronic NPAs upto Rs.10.00 crore
[i] Cover age
a) The revised guidelines will cover all NPAs in all sectors

irrespective of the nature of business which have becone
doubtful or loss as on 31st March 2000 wi th outstandi ng bal ance
of Rs.10.00 crore and bel ow on the cut off date.

b) The guidelines will also cover NPAs classified as sub-
standard as on 31st March, 2000, which have subsequently
becone doubtful or |oss.

c) These guidelines will cover cases on which the banks
have initiated action under the Securitisation and
Reconstructi on of Financial Asses and Enforcement of Security
Interest Act, 2002 and al so cases pendi ng before

Courts/ DRTs/ Bl FR, subject to consent decree being obtained
fromthe Courts/DRTs/BI FR

d) Cases of wilful default, fraud and malfeasance will not be
cover ed.

e) The | ast date for receipt of applications from borrowers
woul d be as at the close of business on 30th April,; 2003. The

processi ng under the revised guidelines should be conpl eted by
31st Cctober, 2003.

(ii) Settlement Fornula \026 anpbunt and cut off date

a) NPAs cl assified as Doubtful or Loss
as on 31st March, 2000

The m ni mum anmount that shoul d be recovered under the

revi sed guidelines in respect of conprom se settlenent of

NPAs cl assified as doubtful or |loss as on 31st March, 2000

woul d be 100% of the outstanding bal ance in the account as on
the date of transfer to the protested bills account or the anopunt
out standi ng as on the date on which the account was
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cat egori zed as doubtful NPAs, whichever happened earlier, as
the case may be;

b) NPAs cl assified as sub-standard as on 31st March
2000 which becane doubtful or |oss subsequently.

The m ni mum anmount that should be recovered in respect of

NPAs cl assified as sub-standard as on 31st March, 2000 which
becarme doubtful or |oss subsequently woul d be 100% of the

out st andi ng bal ance in the account as on the date of transfer to
the protested bills account or the amobunt as on the date on

whi ch the account was categorized as doubtful NPAs,

whi chever happened earlier, as the case may be, plus interest at
existing Prine Lending Rate from 1st April, 2000 till the date of
final paynent.

(iii) Paynent

The anount, of settlenment arrived at in both the above cases,
shoul d preferably be paid in one lunp sum In cases where the
borrowers are unable to pay the entire anmount in one |lunp sum

at least 25% of the anount of settlement should be paid upfront
and the bal ance anmount of 75%shoul d be recovered in

instal ments within a period of one year together with interest at
the existing Prine Lending Rate fromthe date of settlenent up
to the date of final paynent.

6. A perusal of the aforesaid revised guidelines issued by the
Reserve Bank of Indiia on January 29, 2003 for conprom se
settl enent of chronic Non-Performng Assets (NPAs) of public sector

banks will show that the sane w |l be applicable and will cover NPAs
classified as sub-standard as on 31st March, 2000 whi ch have
subsequent |y becone doubtful or | oss. The revi sed gui del i nes have

no application where the NPAs have not been classified as sub-
standard as on 31st March, 2000.- It is not in dispute that the account
of the respondents was a perform ng account between 1.4.2000 and
31.3.2001. According to the records of the bank, the account was
consigned to Protest Bill Account on 15.10.2001 and was declared as
NPA as per prudential norms of RBI on 31.3.2001. © The respondents
contested the case before the DRT and did not adnmit their liability.
No such plea was raised that their account had become NPA as on
31.3.2000 before DRT. Therefore, the revised guidelines issued by
Reserve Bank of India on January 29, 2003 for conpronise

settlenent of chronic Non-Perform ng Assets (NPAs) of public sector
banks were not at all applicable to the facts and circunstances of the
case and no direction could be issued to declare the respondents\022
account as NPA from 31st March, 2000. The gui del'i nes further

provide that in case where borrowers are unable to pay the entire
amount in lunp sum at |east 25% of the anount of settlenent shoul d

be paid upfront and the bal ance anobunt of 75% shoul d be recovered
ininstalments within a period of one year together with interest. The
Hi gh Court, in the inmpugned order, has directed that the anpunt

shoul d be recovered by the appellant bank in quarterly instalments
over a period of two years. This is again contrary to the revised

gui del i nes, which provide a period of one year only for recovery of
the entire anount.

7. It is inmportant to note that the revised guidelines issued by the
Reserve Bank of India on January 29, 2003 are only in the nature of

i nternal guidelines for the banks and financial institutions. They are
purely executive instructions and have no statutory force. They do not
create any right in favour of the borrowers. In order to avail relief
under the guidelines, the eligibility criteria nust be strictly fulfilled
and one of themis that the account must be an NPA as on 31st March

2000. VWhat the respondents want is that a wit of mandanmus be
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i ssued commandi ng the appellant bank to declare the respondent s\ 022
account as NPA from 31st March, 2000 and apply the RBI Cuidelines

to their case whereby their liability towards the appellant bank will be
consi derably reduced by way of one tinme settlenent.
8. The principles on which a wit of mandanmus can be issued have

been stated as under in \021The Law of Extraordinary Legal Remedi es\022

by F.G Ferris and F.G Ferris, Jr.

Not e 187-- Mandamus, at conmon law, is a highly

prerogative wit, usually issuing out of the highest court

of general jurisdiction, in the nane of the sovereignty,

directed to any natural person, corporation or inferior

court within the jurisdiction, requiring themto do sone

particular thing therein specified, and which appertains to

their office or duty. Generally speaking, it may be said

that mandamus is a sunmary wit, issuing fromthe

proper court, commandi ng the official or board to which

it is addressed to performsome specific legal duly to

whi ch the party applying for the wit is entitled of |ega

right to have perforned.

Note 192 --Mandamus is, subject to the exercise of a

sound judicial discretion, the appropriate renedy to

enforce a plain, positive, specific and ministerial duty

presently existing and i nposed by | aw upon officers and

ot hers who refuse or neglect to performsuch duty, when

there is no other adequate and specific | egal renmedy and

wi t hout which there would be a failure of justice. The

chief function of the wit is to conpel the performance of

public duties prescribed by statute, and to keep

subordinate and inferior bodies and Tribunals exercising

public functions within their jurisdictions. 1t is not

necessary, however, that the duty be inmposed by statute;

mandamus lies as well for the enforcement of a comon

| aw duty.

Note 196-- Mandanus is not a wit of right. Its issuance

unquestionably lies in the sound judicial discretion of the

Court, subject always to the well-settled principles which

have been established by the Courts. An action in

mandanus is not governed by the principles of ordinary

[itigation where the matters all eged on one side-and not

deni ed on the other are taken as true, -and Judgnent

pronounced thereon as of course. Wil e mandanus is

classed as a legal renedy, its issuance is largely

controlled by equitable principles. Before granting the

wit the Court may, and should, ook to the larger public

i nterest which nay be concerned - an interest which

private litigants are apt to over-1l ook when striving for

private ends. The Court should act in view of all the

exi sting facts, and with due regard to the consequences

which will result. It is in every case a discretion

dependent upon all the surrounding facts and

ci rcunst ances.

Note 206.--.......... The correct rule is that nmandanus wil |

not lie where the duty is clearly discretionary and the

party upon whomthe duty rests has exercised his

di scretion reasonably and within his jurisdiction, that is,

upon facts sufficient to support his action

9. These very principles have been adopted in our country. In Bihar

Eastern Gangetic Fishermen Cooperative Society Ltd. v. Sipahi Singh

and others, AIR 1977 SC 2149, after referring to the earlier decisions

in Lekhraj Satrandas Lal vani v. Deputy Custodi an- cum Managi ng

Oficer, AIR 1966 SC 334; Dr. Rai Shivendra Bahadur v. The

CGoverni ng Body of the Nalanda Col | ege, AIR 1962 SC 1210 and Dr.

Umakant Saran v. State of Bihar, AIR 1973 SC 964, this Court

observed as follows in paragraph 15 of the reports :
.......... There is abundant authority in favour of the
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proposition that a wit of nmandanus can be granted only

in a case where there is a statutory duty inposed upon the
of ficer concerned and there is a failure on the part of the
of ficer to discharge the statutory obligation. The chief
function of a wit is to conpel performance of public
duties prescribed by statute and to keep subordinate
Tribunal s and officers exercising public functions within
the limt of their jurisdiction. It follows, therefore, that in
order that mandanus nay issue to conpel the authorities

to do sonething, it rmust be shown that there is a statute
whi ch i nmposes a | egal duty and the aggrieved party has a

| egal right under the statute to enforce its performance.
......... In the instant case, it has not been shown by
respondent No. 1 that there is any statute or rul e having
the force of |aw which casts a duty on respondents 2 to 4
which they failed to perform ‘All that is sought to be
enforced is an obligation flowng froma contract which

as already indicated, is also not binding and enforceabl e.
Accordingly, we are clearly of the opinion that

respondent No. 1 was not entitled to apply for grant of a
wit of mandanus under Article 226 of the Constitution

and the H gh Court was not conpetent to issue the

sanme. "

Therefore, i'n order that a wit of nandanus may be issued,
there nust be a legal right with the party asking for the wit to conpel
the performance of sone statutory duty cast upon the authorities. The
respondents have not been able to show that there is any statute or rule
havi ng the force of | aw which casts a duty on the appellant bank to
decl are their account as NPA from 31st March, 2000 and apply RB.I.
guidelines to their case.

10. The High Court, therefore, erred in issuing a wit of mandanus
directing the appellant bank to declare the respondents\022 account as
NPA from 31st March, 2000 and to apply the RBlI Guidelines to their

case and comuni cate the outstandi ngs which shall be recoverable by
quarterly instal ments over a period of two years. The later part of the
order passed by the Hi gh Court wherein a direction has been issued to
stay the recovery proceedi ngs and the recovery certificate issued

agai nst the respondents has been cancelled is also'wholly illegal as the
decree passed by the DRT had attained finality and proceedi ngs for
execution of decree could not be stayed in an-independent wit

petition when the respondents had not chosen to assail the decree by
filing an appeal, which is a statutory remedy provi ded under Section

20 of Recovery of Debts Due to Banks and Financial Institutions Act,
1993.

11. In view of the discussions nade above, the appeal is allowed
and the inpugned judgment and order dated 17.8.2005 passed by the
Hi gh Court is set aside. The appellant will be entitled to its costs.




