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K. G Bal akri shnan & B.N. Srikrishna

JUDGVENT:
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Sri krishna,J.

One Harbans M'shra filed a civil suit No. 1070 of 1950
i mpl eadi ng as defendants Kesho Ram Mst. Sukh Dei, Mst. Danpati
Sukhi Lal and Nageshwar Kalwar. The suit was one for redenption of
a nortgage and with a chequered history.

One Mst. Toranto had nortgaged the suit property on 26.1.1908

in favour of Kesho Ram for a period of 60 years. This property is said
to have been inherited by Snt. Sukh Dei, whoon 1st April 1950
executed a sal e deed selling her right of redenption in favour of

Nar vedshwar M shra (original plaintiff and respondent herein). Sukh
Dei had only a limted interest being a Hindu wi dow not in

possessi on of the property. The plaintiff contended in the suit that the
period of 60 years was fixed as the period of nortgage anounted to a
clog on the equity of redenption and hence, null and void, and
therefore, the plaintiff was entitled to redeemthe nortgaged property
wi thout waiting for expiry of the nortgage period.  WMst.Toranto died

| eavi ng her son Harbans Kal war and daughter Harkali. Harbans

Kal war al so di ed | eaving behind his w dow Sukh Dei the only heir.

Mst. Dhanpati filed a suit No.904 of 1951 for redenption and
possessi on of the nortgaged property (the property which was the

subj ect matter of suit No.1070 of 1950) on the basis that she was the
daughter of Mst. Toranto and had inherited the property in dispute
after the death of Mst. Toranto and was, therefore, entitled to exercise
the right of redenption of the sane. Similarly, one Sukhi Lal also
field a suit no. 1486/ 1953 for redenpti on of the same property on/'the
basis that he had purchased the right of redenption from Nageshwar

who was the son of Smt. Toranto and the only heir. WMangal Prasad
Tanmol i, Bindeshwari & Sarjoo Devi, the legal heirs of the origina

nort gagee Keshav, contested all the three suits on various grounds.

By judgnment dated 30.11.1955 the First Additional Minsiff,

CGor akhpur dismssed all the three suits holding as follows:

That Snt. Danpati and Sukhi Lal had no right to the property

aforesaid, the aforesaid Plaintiff in Suit O S.No. 904 of 1951 and 1486
of 1953 have failed to prove that they were the heirs of Sm. Toranto
or purchasers fromthe heirs of Toranto; that Smt. Toranto had a
l[imted interest in the nortgaged property and the nortgage becane

void after her death in the year 1908. The heirs of Snt. Toranto

havi ng not clainmed any redenption within 12 years of the death of

Smt Toranto, the nortgagee becane the possessor of the nortgaged
property and the nortgage did not renmain perm ssive and the suit for
redemption filed by the plaintiff was disnmissed inter alia on the
ground that the Plaintiff had no right to redeemthe property; held that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 4

Har bans Kal was son of Toranto died after Snt. Toranto and Sukh De
was the wi fe of Harbans Kal war who clained the property of Snt
Toranto after the death of Harbans Kalwar; the conditions of
nortgage did not anpbunt to clog on redenption and the suit was
premat ure

Nar vadeshwar M shra heir of the original plaintiff filed G vi

Appeal No. 44 of 1956 arising out of suit No. 1070 of 1950. Snt
Dhanpati and Sukhi Lal did not file any appeal against the dismssa

of their Suit No. 904 of 1951 and 1486 of 1953, in view of the finding
of trial court that suit was premature. On 23.4.1958 the Additiona

G vil Judge, Corakhpur dism ssed the appeal on the sole ground that

the suit was premature and the terns of the nortgage were not a clog
on redenption. The other points urged in the appeal were |eft open

On 18.1.1996 the Hi gh Court allowed the second appeal of

Nar vadeshwar M shra and others (the heirs of plaintiff-respondents
herein) holding that the finding of the courts belowto the effect that
the ternms of the nortgage was not a clog on redenption and that the
suit was premature was correct.” The H gh Court, however, went

further to hold that as appellant had nade a statenent before it that he
woul d not take the possession of the property before actual expiry of
the nortgage tine, i.e. before 26.11.1968, the suit could be decided
on nmerit. In this view of the matter, the H gh Court partly allowed the
second appeal and remanded the suit to the first |ower appellate court.
Al t hough, according tothe present appellants, this order of renand
was erroneous in lawand contrary to the judgnent of this Court in
Gangadhar vs. Shankar Lal , they were advised that there was no

need to chall enge the judgnent at that stage as their rights were not
finally adjudicated and the effect of the Hi gh Court judgnent was that
the suit for redenption coul d not have been brought before 26.1.68.
Sonetinme in 1965 Sukh Dei died. She was origi nal def endant 2

in OS. No.1070 of 1950 and arrayed as a respondent in the appea
before the | ower appellate court. There was failure to bring the |ega
representatives of deceased Sukh Dei onrecord. The heirs of Sukh

Dei not having been substituted, the suit abated. An appeal carried
by the plaintiff against the abatenent order was al so di sm ssed by the
District Judge for default. An application for restoration was filed in
the appeal. An attenpt to serve notice issued for restoration of the
appeal elicited the report that three of the respondents had died in
1965-66. The Additional Civil Judge, Gorakhpur held that the appea
stood abat ed agai nst respondents 4 and 6 in the appeal

In appeal the First Additional District Judge took the viewthat

t hough one of the appellants Snt. Godawari (one of the heirs of the
original plaintiff) had died, and her heirs were not brought on record,
the appeal did not abate. An application for anendnent noved on

behal f of the defendants to amend the witten statenment, raising the
contention that Snt. Sukh Dei had only limted interest, was rejected
with the observation that the point could be urged at the tine of

ar gunent s.

On 26.3.1982 the first Additional District Judge, Gorakhpur

al | oned appeal No. 44 of 1956 and decreed suit No. 1070 of 1950
setting aside the judgnent of the First Additional Minsif, Gorakhpur
dated 30.11.1955. Aggrieved thereby, Mangal Prasad Tanoli filed
second appeal No.1259/82 in the Hi gh Court of Allahabad. The

second appeal was dism ssed by the H gh Court on 17.9.1996.

Aggri eved thereby, the heirs of the said Mangal Prasad Tanoli are in
appeal before this Court by special |eave. Although the facts are
somewhat convol uted, the disposition of this appeal does not require
traversing the maze. The | earned counsel appearing for the appellant
urged only one contention in favour of the appellant and we are
satisfied that the appeal must succeed thereupon

Lear ned counsel contended that the position in law is that when
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a nortgage suit is filed prematurely it is not open to the Court to
continue with the suit on the ground that the plaintiff has agreed not to
t ake possessi on before the due date. The suit has to be necessarily

di smi ssed, though it may be open to the plaintiff to bring the suit after
the period of the nortgage is over.

The | earned counsel invited our attention to the order of the
H gh Court dated 18.2.1966 in second appeal No.3033/58 and
contended that this order is wholly erroneous. Though the said order
was not challenged in the year 1966, the appellants were entitled to
canvas the correctness of the said order in the present appeal. W shal
presently exam ne these contentions.

In Seth Ganga Dhar v. Shankar Lal & Os. (at p.512),
followi ng the view taken by the Privy Council in Bakhtawar Begum
v. Husaini Khanam, it was held that "Ordinarily, and in the absence
of a special condition entitling the nortgagor to redeemduring the
termfor which the nortgage is created, the right of redenption can
only arise onthe expiration of the specified period."

I'n_Gangadhar (supra) the termof the nortgage was 85 years
and there was no stipulation in the deed which entitled the nortgagor
to redeemduring the said term The suit had been adnittedly filed
before the expiration of the termof the nortgage. After perusing the
authorities cited at the Bar and after taking the view that the period of
redenpti on of 85 years was neither oppressive nor so unreasonably
long as to amobunt a clog on redenption .. It was then held: "we then
cone to the conclusion that the suit was premature and nust fail"

Rel ying strongly on the authority of “Ganghadhar (supra), the
| earned counsel contended that as the suit filed by the plaintiff was
premature, it ought to have been dism ssed and there was no
justification for the High Court to have nade an order of renmand in
suit No. 3033/58 by its judgnment dated 18.1.1966.

VWhen we put to the | earned counsel as to how he could in the
present appeal filed in the year 1999 chall enge the order of remand
nmade by the judgment of the Hi gh Court on January 18, 1966 in
second appeal No.3033/58, the |earned counsel drew our attention to
the decision of this Court in Kshitish Chandra Bose v.

Conmi ssi oner of Ranchi as authority for the proposition that an
order of remand by the High Court being an-interlocutory judgment,
which did not term nate the proceedings, it is open to the aggrieved
party to challenge it after the final judgnent. This Court in

Sat yadhyan CGhosal and ors. v. Snt. Deorajin Debi & anr. , under
simlar circunstances, took the view that an order of remand was an
interlocutory judgnment which did not ternminate the proceedi ngs and
hence could be challenged in an appeal fromthe final order. This
view was again reiterated in KC Bose (supra) wherein it is observed
(p. 767)

"M . Sinha appearing for the respondent was unabl e

to cite any authority of this Court taking a contrary

view or overriding the decisions referred to above. In

this view of the matter we are of the opinion that it is

open to the appellant to assail even the first judgnent

of the H gh Court and if we hold that this judgnent

was | egally erroneous then all the subsequent

proceedi ngs, nanely, the order of remand, the order

passed after remand, the appeal and the second

j udgrment given by the High Court in appeal against

the order of remand woul d beconme non-est."

Havi ng consi dered the questions urged by the | earned counsel
whi ch appear to be backed by the two decisions of this Court, in the
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background of the facts of the case before us, we are satisfied that the
appel l ants are entitled to succeed on both counts.

The trial court and the first appellate court had held that the suit
for redenption brought by the plaintiff was premature and rightly
dismssed it. It is the High Court, by its judgment dated 18.1.1966 in
second appeal No.3033/58, which took an erroneous view that
because of the plaintiff’'s advocate had stated that he would not seek
delivery of possession before stipulated tine (26.1.1968), the suit
could be continued. It was on this wong understanding of the | ega
position that the remand order dated January 18, 1966 canme to be
made by the High Court pursuant to which the appeal and further
proceedi ngs continued. [If this renand order was bad in |law, then al
further proceedi ngs consequent thereto would be non-est and have to
be necessarily set aside. That the appellants are entitled to urge this
poi nt even at this point of time, is supported by the authority of this
Court in Gangadhar (supra).

For the aforesaid reasons, the appellants are entitled to succeed.
The appeal i's allowed. The judgnent and order of the H gh Court of
Al | ahabad in second appeal no. 3033/58 rendered on 18.1. 1966
remandi ng the appeal to the first Appellate Court is set aside.
Consequently, all proceedings and orders of the first Appellate Court
consequent to the remand are declared to be bad and non-est and set
aside. The original judgnent of the trial court and the first appellate
court dismssing the suit No. 3033 of 1958 as pre-mature is
reaffirmed.

The appellants are entitled to costs of the appeal




