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Army Act 1950: Section 164--Court-Martial--Post confir-
mati on petition--Central Governnent--Wether bound to give
reasons.

HEADNOTE:

The Appellant was officiating as a Major though he held
a substantive rank of Captain as a permanent Comm ssioned
Oficer of the arny when on Decenber 27, 1974 he took over
as the Oficer Comanding 38 Coy. A S.C. (Sup) Type 'A
attached to the MIlitary Hospital, Jhansi. In August, 1975
the Appellant went to attend a training course and returned
in the first week of Novenber. 1975. In his absence Captain
G C. Chhabra was commandi ng the unit of the appellant and he
submitted a Contingent Bill dated Septenber 25, 1975 for
Rs. 16,280 for winter liveries of the depot civilian  chowki-
dars and sweepers. The said Bill was returned by the Con-
troller of Defence Accounts (CDA) with certain | objections.
Thereupon the appellant subnmitted a fresh contingent  Bil
dat ed Decenber 25, 1975 for a sumof Rs.7,029.57. In view of
the wide difference in the two Contingent Bills, ~-the CDA
reported the matter to the Headquarters for investigation
and a Court Enquiry blamed the appellant for certain |apses.

After considering the said report of the Court of En-
quiry the General Oficer Conmanding, MP., Bihar and Oissa
recommended that 'severe displeasure’ (to be recorded) of
the General Oficer Conmanding-in-Chief of the Centra
Conmand be awarded to the appellant. The General O ficer
Conmandi ng-i n- Chi ef Central Command, however. did not agree
with the said opinion and by order dated August 26, 1977
directed that disciplinary action be taken against the
appel l ant for the | apses.

Pursuant to the said order a charge sheet dated July 20,
1978 containing three charges was served on the appell ant
and it was directed that he be tried by General Court Mar-
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tial. The first charge was, doing of a thing with intent to
defraud under section 52(f) of the Act. The second charge
was alternative to the first charge i.e. commt-

45

ting an act prejudicial to good order and mlitary disci-
pline under section 63 of the Act and the third charge was
al so in respect of offence under section 63 of the Act.

"the appellant pleaded not guilty to the charges. The
General Court Martial on Novenber 29, 1978 found him guilty
of first and third charge and awarded the sentence of dis-
m ssal from service. Thereupon the appellant submtted
petition dated Decenber 18, 1978 to the Chief of Arny Staff
praying that the findings of the General Court Martial be
not confirmed. The Chief of the Arny Staff by his order
dated My 11, 1979 confirmed the findings and sentence of
the General Court Martial. The appellant thereafter submit-
ted a post-confirmation petition under section 164(2) of the
Act. This was rejected by the Central Governnent by order
dated 'May 6, 1980. Thereupon the appellant filed a wit
petition in the H gh Court of Del hi which was dismssed in
limne. Hence this appeal by special |eave directed to be
heard by the Constitution Bench for the reason that it
i nvol ves the question-as to whether it was incunbent for the
Chief of the Arny Staff, while confirmng the findings and
sentence of the General Court Martial and for the Centra
CGovernment while rejecting the post-confirnmation petition of
the appellant to record their reasons for the orders passed
by them
Di sm ssing the appeal , this Court,

HELD: The requirenent that reasons be recorded should
govern the decisions of -an administrative authority exercis-
i ng quasi-judicial functions irrespective of the fact wheth-
er the decision is subject to appeal, revision or ‘judicia
review. |t nmay, however, be added that it is not required
that the reasons should be as elaborate as in the decision
of a Court of law. The extent and nature of the  reasons
woul d depend on particular facts and circunstances. 'Wat is
necessary is that the reasons are clear and explicit so as
to indicate that the authority has given due consideration
to the points in controversy. [62H, 63A-B]

The need for recording of reasons is greater in a case
where the order is passed at the original stage. The appel -
late or revisional authority, if it affirns such an ~order
need not give separate reasons if the appellate or revision-
al authority agrees with the reasons contained in the ~order
under chal |l enge. [ 63B]

Except in cases where the requirenment has been di spensed
with expressly or by necessary inplication, an | admnistra-
tive authority exercising judicial or quasi-judicial  func-
tions is required to record the reasons for its decision
[ 65B]

46

The provisions contained in the Arny Act, 1950 and the
Arny Rul es, 1954 negative a requirement to give reasons for
its findings and sentence by a Court Martial and reasons are
not required to be recorded in cases where the Court Martia
nakes a recomendation to nercy. Similarly, reasons are not
required to be recorded for an order passed by the confirm
ing authority confirmng the findings and sentence recorded
by the Court Martial as well as for the order passed by the
Central Governnent dismssing the post-confirmation peti-
tion. [70E-F]

Sub-section (1) of section 164 of the Arnmy Act enables a
person aggrieved by an order passed by a Court Martial to
present a petition against the sane. The expression "order"
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under sub-section (1) does not include a finding or sentence
of the Court Martial and in so far as the finding and sen-
tence of the Court Martial is concerned the only remedy that
is available to a person aggrieved by the same is under
sub-section (2) of section 164 of the Arny Act and the said
renmedy can be invoked only after the finding or sentence has
been confirmed by the confirmng authority and not before
the confirmation of the sane. [72B; D E]

Though a person aggrieved by the finding or sentence of
a Court Martial has no right to make a representati on before
the confirmation of the same by the confirmng authority,
but in case such a representation is made by a person ag-
grieved by the finding or sentence of a Court Martial it 1is
expected that the confirmng authority shall give due con-
sideration to the sane while confirnming the finding and
sentence of the Court Martial. [72H, 73A]

Som Datt Dattav. Union of dndia & Ors., [1969] 2 S.CR
177, Bhagat Raja v. The Union of India & Os., [1967] 3
S.C. R 1302; Mahabir Prasad Santosh Kumar v. State of U P. &
Os., [1971] 1 S.C R 201; Wolconbers of India Ltd. wv.
Wool conbers  Wrirkers Union & Ant., [1974] | S.C R 503;
Si emens Engineering & Manufacturing Co. of India Ltd. wv.
Union of India & Anr., [1976] Suppl. S.C R 489; Phelps
Dodge Corporation v. National Labour Relations Board, [1940]
85 Law Edn. 1271 at p. 1284; Securities and Exchange Comm s-
sion v. Chenery Corporation, [1942] 87 Law Ed. 626 at p
636; John T. Dunlop v. Waiter Bachewski, [1975] 44 Law Ed. 2
377; Regina v. Ganming Board for ~Great Britain, Exparte
Benaim & Khaida, [1970] 2 QB. 417 at p. 431, M Innes .
Onsl ow Fane & Anr., [1978] 1 WI..R 1520 at p. 1531; Breen
v. Anmal gamat ed Engi neering Union & Os., [1971] 2. QB. 175
Al exander Machinery (Dudley) Ltd. v. Crabtree, [1974] |I.C R
120; Regina v. Inmigration Appeal Tribunal Ex Parte Khan
(Mahmud), [1983] Q B. 790; Pure Spring Co. Ltd. v. Mnister
of National Revenue,

47

[1947] 1 D.L.R 501 at p. 539; Re(R D.R Construction Ltd. &
Rent Review Conm ssion, [1983] 139 D.L.R 3d. 168; Re Yar-
mouth Housing Ltd. & Rent Review Commission, [1983] 139
D.L.R (3d). 544; GCsnond v. Public Service Board of New
South WAl es, [1985] 3 NSWR 447; Public Service Board of New
South Wales v. Gsnond, [1986] 63 A.L.R 559; Ms. Harinagar
Sugar MIls Ltd. v. Shyam Sundar Jhunj hunwala & Ors., [1962]
2 S.C.R 339; Madhya Pradesh Industries Ltd. v. Union of
India & Ors., [1966] 1 S.C.R 466; Tranvancore Rayon Ltd. v.

Union of India, [1970] 3 S.C.R 40; Tarachand Khatri v.

Muni ci pal Corporation of Delhi & Os., [1977] 2 S:C.R  198;

Rai pur Devel opment Authority & Ors. v. Ms. Chokhamal . Con-
tractors & Ors., [1989] 2 S.C.C. 721; A K Kraipak & Os. v.

Union of India & Os., [1970] 1 S.C R 457; R v.” Deputy
I ndustrial Injuries Comm ssioner ex P. More, [1965] 1 QB

456 and Mahon v. Air New Zealand Ltd., [1984] A C. 648,

referred to.

JUDGVENT:

CIVIL APPELLATE JURI SDICTION: Civil Appeal No. 417 of
1984.

From t he Judgnent and Order dated 12.8.1981 of the Del hi
Hi gh Court in C.WP. No. 1835 of 1981
A. K. Gnguli, A Sharan for the Appellant.

Kapil Sibal, Additional Solicitor CGeneral, Raju Rama-
chandran, Rajiv Dhawan, C.V. Subba Rao and Ms. Sushma Suri
for the Respondents.
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T. Prasad for the Secretary, Mnistry of Defence.
The Judgrment of the Court was delivered by

S.C. AGRAWAL, J. This appeal, by special I|eave, is
directed against the order dated August 12, 1981, passed by
the Hi gh Court of Delhi dismissing the wit petition filed
by the appellant. In the wit petition the appellant had
challenged the wvalidity of the finding and the sentence
recorded by the General Court Martial on Novenber 29, 1978,
the order dated May 11, 1979, passed by the Chief of Arny
Staff confirmng the findings and the sentence recorded by
the GCeneral Court Martial and the order dated May 6, 1980,
passed by the Central Governnment dismissing the petition
filed by the appellant under Section 164(2) of the Arny Act,
1950 (hereinafter referred to as "the Act’).

48

The appellant held a permanent commission, as an offi-
cer, in the regular arnmy and was holding the substantive
rank of Captain. He was officiating as a Major. On Decenber
27, 1974, 'the appellant took over as the Oficer Conmmandi ng
of 38 Coy. ASC (Sup) Type " A attached to the Mlitary
Hospital , Jhansi. In August 1975, the appellant had gone to
attend a training course and he returned in the first week
of November 1975. In-his absence Captain G C. Chhabra was
the officer conmmanding the unit of the appellant. During
this period Captain Chhabra submtted a Contingent Bil
dated Septenber 25, 1975 for Rs. 16,280 for winter |liveries
of the depot civilian chowkidars and sweepers. The said
Contingent Bill was returned by the Controller of Defence
Accounts (CDA) Meerut wth certain objections. Thereupon the
appel lant submitted a fresh Contingent Bill dated Decenber
25, 1975 for a sumof Rs.7,029.57. In view of the difference
in the amounts nmentioned in the two Contingent Bills, the
CDA reported the matter to the headquarters for investiga-
tion and a Court of Enquiry blamed the appellant for certain
| apses.

The said report of the Court of Enquiry was considered
by the General Oficer Commanding, MP., Bihar and Oissa
Area, who, on January 7, 1977 recommended that 'severe
di spl easure’ (to be recorded) of the General Oficer Com
mandi ng-in-Chief of the Central Command be awarded “to the
appel l ant. The General Oficer Conmanding-in-Chief. Central
Command did not agree with the said opinionand by order
dat ed August 26, 1977, directed that disciplinary action be
taken agai nst the appellant for the | apses.

In view of the aforesaid order passed by the GCenera
O ficer Commanding-in-Chief, Central Conmand, a charge sheet
dated July 20. 1978, containing three charges was served on
the appellant and it was directed that he be tried by CGener-
al Court Martial. The first charge was in respect of the
of fence under Section 52(f) of the Act, i.e. doing a /'thing
with intent to defraud. the second charge was alternative to
the first charge and was in respect of offence under Section
63 of the Act, i.e. committing an act prejudicial to  good
order and military discipline and the third charge was also
in respect of offence under Section 63 of the Act.

The appellant pleaded not guilty to the charges. The
prosecuti on exam ned 22 witnesses to prove the charges. The
General Court Martial. on Novenber 29, 1978, found the
appellant not guilty of the second charge but found him
guilty of the first and the third charge and awarded the
sentence of dismssal fromservice. The appellant submt-

49

ted a petition dated Decenber 18, 1978, to the Chief of Arny
Staff wherein he prayed that the findings and the sentence
of the General Court Martial be not confirmed. The findings
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and sentence of the General Court Martial were confirnmed by
the Chief of the Arny Staff by his order dated May 11, 1979.
The appellant, thereafter, submtted a post-confirnmation
petition under Section 164(2) of the Act. The said petition
of the appellant was rejected by the Central Government by
order dated May 6, 1980. The appellant thereupon filed the
wit petition in the High Court of Delhi. The said wit
petition was dismssed, inlimne, by the Hgh Court by
order dated August 12, 1981. The appell ant approached this
Court for grant of special |eave to appeal against the said
order of the Delhi Hi gh Court. By order dated January 24,
1984, special |eave to appeal was granted by this Court. By
the said order it was directed that the appeal be listed for
final hearing before the Constitution Bench. The said order
does not indicate the reason why the appeal was directed to
be heard by the Constitution Bench. The |earned counsel for
the appel l ant has stated that this direction has been given
by this Court for the reason that the appeal involves the
guestion as to whether it was incunbent for the Chief of the
Army Staff, while confirmng the findings and the sentence
of the General Court Mrtial, and for the Central Covern-
ment, while rejecting the post-confirmation petition of the
appel lant, to record their reasons for the orders passed by
them We propose to deal with this question first.

It may be nmentioned that this question has been consid-
ered by this Court in SomDatt Datta v. Union of India and
O hers, [1969] 2 S.C R 177. In that case it was contended
before this Court that the order of the Chief of Arnmy Staff
confirmng the proceedings of the Court Martial under Sec-
tion 164 of the Act was illegal since no reason. had been
given in support of the order by the Chief of the Arnmy Staff
and that the Central CGovernnent had also not given any
reason while dismssing the appeal of the petitioner in that
case under Section 165 of the Act and that the order of the
Central Governnent was alsoillegal. This contention was
negatived. After referring to the provisions contained in
Sections 164, 165 and 162 of the Act this Court pointed
that while Section 162 of the Act expressly provides that
the Chief of the Arny Staff nay "for reasons based on the
nerits of the case" set aside the proceedi ngs-or reduce the
sentence to any other sentence which the Court might have
passed, there is no express obligation inposed by Sections
164 and 165 of the Act on the confirm ng authority or upon
the Central Governnent to give reasons in support- of “its
decision to confirmthe proceedings of the Court Martial
This Court observed that no other section of the Act or any
of the rul es made
50
therein had been brought to its notice fromwhich necessary
inmplication can be drawn that such a duty is cast upon the
Central CGovernnent or upon the confirming authority. This
Court did not accept the contention that apart from any
requi renent inposed by the statute or statutory rule ' either
expressly or by necessary inplication, there is a genera
principle or a rule of natural justice that a statutory
tribunal should always and in every case give reasons m
support of its decision.

Shri A K Ganguli has urged that the decision of this
Court in SomDatt Datta's case (supra) to the extent it
hol ds that there is no general principle or rule of natura
justice that a statutory tribunal should always and in every
case give reasons in support of its decision needs reconsid-
eration inasnuch as it is not in consonance with the other
decisions of this Court. In support of this submi ssion Shri
Ganguli has placed reliance on the decisions of this Court
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in Bhagat Raja v. The Union of India and Ohers, [1967] 3
SCR 302; Mahabir Prasad Santosh Kumar v. State of U P. and
QO hers, [1971] 1 SCR 201; Wolconbers of India Ltd. wv.
Whol conbers Workers Union and Another, [1974] 1 S.C.R 503
and Si enens Engi neering & Manufacturing Co. of India Linmted
v. Union of India and Another, [1976] Suppl. S.C. R 489.

The | earned Additional Solicitor CGeneral has refuted the
sai d submi ssion of Shri Ganguli and has subnitted that there
is norequirenent in |law that reasons be given by the con-
firmng authority while confirnmng the finding or sentence
of the Court-Martial or by the Central Governnent while
dealing with the post-confirmation petition submtted under
Section 164 of the Act and that the decision of this Court
in Som Datt Datta’s case (supra) in this regard does not
call for reconsideration.

The question wunder consideration can be divided into two
parts:

(i) Is there any general principle of law which requires an
admnistrative authority to record the reasons for its
deci si on; and

(ii) |If so, does the said principle apply to an order con-
firmng the findings and sentence of a Court-Mrtial and
post -confirmati on proceedi ngs under the Act?

On the first part of the question there is divergence of
opinion in the common|law countries. The legal position in
the United States is different fromthat in other comon | aw
countri es.

51

In the United States the courts have insisted upon
recording of reasons for its decision by an~ admnistrative
authority on the premise that the authority -should give
clear indication that it has exercised the discretion wth
which it has been enpowered because "adm nistrative  process
will best be vindicated by clarity in its exercise" Phelps
Dodge Corporation v. National Labour Rel ations Board, [1940]
85 Law Edn. 1271 at P. 1284. The said requirenment of record-
ing of reasons has also been justified on the basis that
such a decision is subject tojudicial review ‘and "the
Courts cannot exercise their duty of review unless they are
advi sed of the considerations underlying the action under
review' and that "the orderly functioning of the process of
review requires that the grounds upon which the admnistra-
tive agency acted be clearly disclosed and adequately
sustained." Securities and Exchange Conm ssion v.~ Chenery
Corporation, [1942] 87 Law Ed. 626 at P. 636. In John T.
Dunl op v. Wiiter Bachowski, [1975] 44 Law Ed. 2 377) it has
been observed that a statement of reasons serves purposes
ot her than judicial reviewinasmuch as the reasons pronotes
thought by the authority and conpels it to cover the rele-
vant points and eschew irrelevancies and assures carefu
administrative consideration. The Federal Administrative
Procedure Act, 1946 which prescribed the basic procedura
principles which are to govern formal admi nistrative ' proce-
dures contai ned an express provision (Section g(b) ) to the
effect that all decisions shall indicate a statement  of
findings and conclusions as well as reasons or basis the,
for upon all the material issues of fact, |law or discretion
presented on the record. The said provision is now contained
in Section 557(c) of Title 5 of the United States Code (1982
edition). Simlar provision is contained in the state stat-
ut es.

In England the position at Common law is that there is no
requi renent that reasons should be given for its decision by
the administrative authority (See: Regina v. Ganming Board
for Great Britain Ex Party Benai m and Khaida, [1970] 2 Q B.
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417 at p. 431 and Mclnnes v. Onsl ow Fane and Another, [1978]
1 WL.R 1520 at p. 1531). There are, however, observa-
tions in some judgnents wherein the inportance of reasons
has been enphasised. In his dissenting judgnent in Breen wv.
Amal gamat ed Engi neering Union and Qthers, [1971] 2 QB. 175
Lord Denning MR, has observed that:

"the giving of reasons is one of the fundanmental of good
adm nistration." (P. 191)

I n Al exander Machinery (Dudley) Ltd. v. Crabtree, [1974]
ICR 120 Sir John Donal dson, as President of the Nationa
Industrial Relations Court, has observed that:

52
"failure to give reasons anmpounts to a denial of justice."

In Regina v. Immgration Appeal Tribunal Ex parte Khan

(Mahmud), [1983] B 790 Lord Lane, CJ., while expressing his
reservation on the proposition that any failure to give
reasons neans a denial of justice, has observed:
"A party appearing before a tribunal is entitled to know
either | expressly stated by the tribunal or inferentially
stated, ‘what it is to whichthe tribunal is addressing its
mnd." (P. 794)

The Conmittee on M nisters’ Powers (Donoughnore Commit-
tee) inits report submitted in 1932, reconmended that "any
party affected by  a decision should be informed of the
reasons on which/'the decision is based" and that "such a
deci sion should be in the formof a reasoned docunment avail -
able to the parties affected."” (P. 100) The Conmmittee on
Admi ni strative Tribunal s and Enquiries (Franks Conmittee) in
its report subnmitted in 1957, reconmended that "decisions of
tribunals should be reasoned and as full as possible.” The
said Committee has observed:

"Alnost all witnesses have advocated the giving of « reasoned
decisions by tribunals. W are convinced that if ‘tribuna
proceedings are to be fair to the citizen reasons should be
given to the fullest practicable extent. A decision is apt
to be better if the reasons for it have to be set 'out in
witing because the reasons are then nore likely /'to have
been properly thought out. Further, a reasoned decision is

essential in order that, where there is a right of appeal
the applicant can assess whether he has good grounds of
appeal and know the case he will have to neet if he decides

to appeal.” (Para 98)

The recomendati ons of the Donoughnore Conmmittee and the
Franks Committee led to the enactnment of the Tribunals -and
Enquiries Act, 1958 in United Kingdom Section 12 of that
Act prescribed that it shall be the duty of the Tribunal or
M nister to furnish a statement, either witten or oral, of
the reasons for the decision if requested, on or before the
giving of notification of the decision to support the deci-
sion. The said Act has been replaced by the Tribunals and
Enquiries Act, 1971 which contains a simlar provision in
Section 12. This requirenent is. however, confined. in its
applications to tribunals and statu-

53

tory authorities specified in Schedule | to the said enact-
nent. I n respect of the tribunals and authorities which are
not covered by the aforesaid enactnent, the position, as
prevails at common | aw, applies. The Conmittee of JUSTICE in
its Report, Administration Under Law, submitted in 1971, has
expressed the view

"No single factor has inhibited the devel opment of English
adm nistrative |l aw as seriously as the absence of any gener-
al obligation upon public authorities to give reasons for
their decisions.”

The I aw i n Canada appears to be the same as in Engl and.
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In Pure Spring Co. Ltd. v. Mnister of National Revenue,
[1947] 1 DLR 501 at P. 539 it was held that when a Mnister
nakes a determination in his discretion he is not required
by law to give any reasons for such a determnination. In sone
recent decisions, however, the Courts have recogni sed that
in certain situations there would be an inplied duty to
state the reasons or grounds for a decision (See: Re R D. R
Construction Ltd. And Rent Revi ew Conmi ssion, [1983] 139 DLR
(3d) 168) and Re Yarnouth Housing Ltd. And Rent Review
Conmi ssion, [1983] 139 DLR (3d) 544. In the Province of
Ontario the Statutory Powers Procedure Act, 1971 was enacted
which provided that "a tribunal shall give its final deci-
sion, if any, in any proceedings in witing and shall give
reasons in witing therefore if requested by a party."
(Section 17). The said Act has now been replaced by the
Statutory Powers and Procedure Act, 1980, which contains a
simlar provision.

The position at conmon law ii's no different in Australia.
The Court 'of Appeal of the Suprene Court of New South Wales
in Gsnond v. Public service Board of New South Wal es, [1985]
3 NSWR 447) had held that the comopn |law requires those
entrusted by Statute with the discretionary power to make

decisions which will affect other persons to act fairly in
the performance of ‘their statutory functions and nornmally
this wll require anobligation to state the reasons for

their decisions. The said decision was overrul ed by the Hi gh
Court of Australia in Public Service Board- of New South
Wal es v. Gsnond, [1986] 63 ALR 559 and it has been held that
there is no general rule of the commn |aw, or principle of
natural justice, that requires reasons to be .given for
admini strative decisions, even decisions which have been
nmade in the exercise of a statutory discretion and which nmay
adversely affect the interests or defeat the legitimate or
reasonabl e expectations, of other persons. Gbbs CJ., in his
| eadi ng judgrment, has expressed the view that "the 'rul es of
natural justice are

54

designed to ensure fairness in the naking of a deci'sion and
it is difficult to see how the fairness of an administrative
deci sion can be affected by what is done after the decision
has been made." The |earned Chief Justice has.” however.
observed that "even assum ng that in special  circunstances
natural justice may require reasons to be given, the present
case is not such a case." (P. 568). Deane J., gave a concur-
ring judgment, wherein after stating that "the exercise of a
decision making power in a way which adversely affects
others is less likely to be. or appear to be, arbitrary if
the decision-maker formul ates and provides reasons for. his
deci sion", the | earned Judge has proceeded to hold that "the
stage has not been reached in this country where it 'is a
general prinma facie requirenent of the common |aw rules of
natural justice or procedural fair play that the administra-
tive decision-maker. having extended to persons who m ght be
adversely affected by a deci sion an adequate opportunity  of
bei ng heard. is bound to furnish reasons for the exercise of
a statutory decision-naking power." (P. 572). The |earned
Judge has further observed that the conmon law rules of
natural justice or procedural fair play are neither stand-
ardi zed nor immutable and that their content may vary wth
changes in contenporary practice and standards. In view of
the statutory devel opnents that have taken place in other
countries to which reference was nade by the Court of Ap-
peal , Deane, J. has observed that the said devel opnments "are
conducive to an environment wthin which the courts should
be I ess reluctant than they would have been in tines past to
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discern in statutory provisions a legislative intent that
the particul ar deci sion-naker should be under a duty to give
reasons." (P. 573).

This position at comon | aw has been altered by the
Conmonweal t h Admi ni strative Decisions (Judicial Review Act.
1977. Section 13 of the said Act enables a person who s
entitled to apply for review the decision before the Federa
Court to request the decision-maker to furnish him with a
statement in witing setting out the findings on materia
guestions of fact, referring to the evidence or other nmate-
rial on which those findings were based and giving the
reasons for the decision and on such a request being made
the deci si on-nmaker has to prepare the statement and furnish
it to the persons who nmade the request as soon as practica-
ble and in any event within 28 days. The provisions of this
Act are not applicable to the classes of decisions nmentioned
in Schedule | to the Act: A simlar duty to give reasons has
al so been inposed by Sections 28 and 37 of the comonweal th
Adm ni strative Appeals Tribunal Act. 1975.

In India the mtter was considered by the Law Commi ssion in

55

the 14th Report relating to reformin Judicial Administra-
tion. The Law Conmi ssion reconmended:

"I'n the case of administrative decisions provision should be
made that they shoul d be acconpani ed by reasons. The reasons
will nmake it possible to test the validity of these deci-
sions by the nachinery of appropriate wits.” (Vol. Il P

694) .

No | aws has, however, been enacted in pursuance of these
recomendati ons, inmposing a general duty “to record the
reasons for its decision by an admnistrative ‘authority
though the requirenent to give reasons is found in sone
stat utes.

The question as to whether an-adnministrative authority
should record the reasons for its decision has come up for
consi deration before this Court in _a nunber of cases.

In Ms. Harinagar Sugar MIlls Ltd. v. Shyam Sundar

Jhunj hunwal a and Qthers, [1962] 2 SCR 339, a Constitution
Bench of this Court. while dealing with an order passed by
the Central Governnent in exercise of its appellate powers
under Section 111(3) of the Conpanies Act, 1956 in the
matter of refusal by a conpany to register the transfer of
shares, has held that there was no proper trial of the
appeal s before the Central Governnent since no reasons had
been given in support of the order passed by the Deputy
Secretary who heard the appeals. In that case it has been
obser ved:
"If the Central CGovernment acts as a tribunal | exercising
judicial powers and the exercise of that power is subject to
the jurisdiction of this Court under Article 136  of the
Constitution we fail to see how the power of this Court can
be effectively exercised if reasons are not given by the
Central CGovernment in support of its order." (P. 357)

In Madhya Pradesh Industries Ltd. v. Union of India and
QO hers, [1966] 1 S.C.R 466 the order passed by the Centra
CGovernment dismssing the revision petition under Rule 55 of
the Mneral Concession Roles, 1960, was challenged before
this Court on the ground that it did not contain reasons.
Bachawat, J., speaking for hinmself and Miudhol kar, J., re-
jected this contention on the viewthat the reason for
rejecting the revision application appeared on the face of
the order because the Central CGovernment had agreed with the
reasons given by
56
the State Government in its order. The |earned Judges did
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not agree with the subm ssion that om ssion to give reasons
for the decision is of itself a sufficient ground for quash-
ing it and held that for the purpose of an appeal under
Article 136 orders of courts and tribunals stand on the same
footing. The |earned Judges pointed out that an order of
court dismssing a revision application often gives no
reasons but this is not a sufficient ground for quashing it
and |i kewi se an order of an adm nistrative tribunal reject-
ing a revision application cannot be pronounced to be in-
valid on the sole ground that it does not give reasons for
the rejection. The decision in Hari Nagar Sugar MIls case
(supra) was distinguished on the ground that in that case
the Central Governnent had reversed the decision appealed
agai nst without giving any reasons and the record did not
di scl ose any apparent ground for the reversal. According to
the [|earned Judges there is a vital difference between an
order of reversal and an order of affirmance. Subba Rao, J.,
as he then was, did to concur with this view and found that
the order of the Central Government was vitiated as it did
not disclose any reasons for rejecting the revision applica-
tion. The learned Judge has observed:

"In the context of a welfare State, administrative tribunals
have cone to stay. |Indeed, they are the necessary concom -
tants of a Welfare State. But arbitrariness in their func-
tioning destroys /'the concept of a welfare State itself.
Sel f-discipline and supervision exclude or at any rate
mnimze arbitrariness. The |least a tribunal can do is to
di sclose its mind. The compul si on of “di scl osure guarantees
consideration. The condition to give reasons. introduces
clarity and excludes or at any rate mnimzes arbitrariness;
it gives satisfaction to the party agai nst - whomthe order is
nmade; and it al so enabl es an appel |l ate or supervisory court
to keep the tribunals within bounds, A reasoned order is a
desirabl e condition of judicial disposal:" (P. 472).

"I'f tribunals can make orders w'thout giving reasons, the
sai d power in the hands of unscrupulous or dishonest officer
may turn out to be a potent weapon for abuse of power. But,
if reasons for an order are given, it will be an ‘effective
restraint on such abuse, as the order, if its discloses
extraneous or irrelevant considerations, will be subject to
judicial scrutiny and correction. A speaking order will at
its best be a reasonable and at its worst be at |east a
pl ausi ble one. The public should not be deprived of this
only safeguard." (P. 472).

57
"There is an essential distinction between a court ~and an
adm nistrative tribunal. A Judge is trained to |ook at

t hi ngs objectively, uninfluenced by considerations of policy
or expedi ency; but an executive officer generally |ooks at
things from the standpoint of policy and expediency., The
habit of mind of an executive officer so formed cannot be
expected to change fromfunction to function or fromact to
act. So it is essential that sone restrictions shall be
i mposed on tribunals in the matter of passing orders affect-
ing the rights of parties; and the | east they should do is
to give reasons for their orders. Even in the case of appel -
late courts invariably reasons are given, except when they
di smi ss an appeal or revision in linmne and that is because
the appellate or revisional court agrees with the reasoned
judgrment of the subordinate court or there are no legally
perm ssible grounds to interfere withit. But the sane
reasoning cannot apply to an appellate tribunal, for as
often as not the order of the first tribunal is laconic and
does not give any reasons." (P. 472-73).

Wth reference to an order of affirmance the |earned
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Judge observed that where the original tribunal gives rea-
sons, the appellate tribunal nay dismss the appeal or the
revision, as the case nmay be, agreeing with those reasons
and that what is essential is that reasons shall be given by
an appellate or revisional tribunal expressly or by refer-
ence to those given by the original tribunal

This matter was considered by a Constitution Bench of
this Court in Bhagat Raja case (supra) where also the order
under chal | enge had been passed by the Central Governnment in
exercise of its revisional powers under Section 30 of the
M nes and M nerals (Regul ati on and Devel oprment) Act, 1957
read with rules 54 and 55 of the M neral Concession Rules,
1960. Dealing with the question as to whether it was incum
bent on the Central Governnent to give any reasons for its
deci sion on review this Court has observed:
"The decisions of tribunals in India are subject to the
supervi sory powers-of the H gh Courts under Art. 227 of the
Constitution and of appellate powers of this Court under
Art. 136. It goes wi thout saying that both the H gh Court
and this Court are placed under a great disadvantage if no
reasons are given and the revisionis dismssed curtly by
the use of the single word "rejected", or "dismssed". In
58
such a case, this Court can probably “only exercise its
appeal late jurisdiction satisfactorily by examning the
entire records of the case and after giving a hearing cone
to its conclusion on the nerits of the appeal. This wll
certainly be a very unsatisfactory nethod of dealing wth
the appeal ." (P. 309).

This Court has referred to the decisionin Madhya pra-
desh Industries case (supra) and the observations of Subba

Rao, J., referred to above, in that -decision have been
gquoted with approval. After taking note of the observations
of Bachawat, J., in that case, the |earned Judges have hel d:

"After all a tribunal which exercises judicial or quasijudi-
cial powers can certainly indicate its mind as to why it
acts in a particular way and when inportant rights of par-
ties of far-reaching consequences to them are adjudicated
upon in a sunmary fashion, without giving a personal hearing
when proposal s and counter proposal s are nade-and exani ned,
the least that can be expected is that the tribunals shal
tell the party why the decision is going against himin  al
cases where the lawgives a further right of appeal.”
(P.315).

Ref erence has al ready been nade to SomDatt Datta’'s case
(supra) wherein a Constitution Bench of this Court has held
that the confirmng authority, while confirmng the findings
and sentence of a Court-Martial, and the Central  Government,
while dealing with an appeal under Section 165 of the /Act,
are not required to record the reasons for their ~decision
and it has been observed that apart from any requirenent
i mposed by the statute or statutory rule either expressly or
by necessary inplication, it could not be said that there is
any general principle or any rule of natural justice that a
statutory tribunal should always and in every case give
reasons in support of its decision. In that case the Court
was primarily concerned wth the interpretation of the
provisions of Act and the Arny Rules, 1954. There is no
reference to the earlier decisions in Harinagar Sugar Mlls
case (supra) and Bhagat Raja case (supra) wherein the duty
to record reasons was inposed in view of the appellate
jurisdiction of this Court and the supervisory jurisdiction
of the Hi gh Court under Articles 136 and 227 of the Consti-
tution of India respectively.

In Travancore Rayon Ltd. v. Union of India, [1970] 3 SCR
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4(1 this Court has observed
59
"The Court insists upon disclosure of reasons in support of
the order on two grounds; one, that the party aggrieved in a
proceedi ngs before the High Court or this Court has the
opportunity to denonstrate that the reasons which persuaded
the authority to reject his case were erroneous; the other
that the obligation to record reasons operates as a deter-
rent against possible arbitrary action by the executive
authority invested with the judicial power." (P. 46)

In Mahabir Prasad Santosh Kumar v. State of U P. and
O hers (supra) the District Mgistrate had cancelled the
licence granted under the' U P Sugar Dealers’ Licensing
Order, 1962 without giving any reason and the State Govern-
nment had di sm ssed the appeal against the said order of the
District Mgistrate wthout recording the reasons. This
Court has hel d:
"The practice of the executive authority dism ssing statuto-
ry appeal ‘against orders which prima facie seriously preju-
dice the rights of the aggrieved party without giving rea-
sons is a negation of the rule of law. " (P. 204)
"Recordi ng of reasons in support of a decision on a disputed
claim by a quasi-judicial authority ensures that the deci-
sion is reached according to law and is not the result of
caprice, whimor fancy or reached on grounds of policy or
expedi ency. A party to the dispute is ordinarily entitled to
know the grounds on which the authority has rejected his
claim |If the order \is subject to appeal, the necessity to
record reasons is greater, for without recorded reasons the
appel late authority has no material on which it may deter-
m ne whether the facts were properly ascertained, the rele-
vant |aw was correctly applied and the decision was. just."

(P. 205)
In Whol conmbers of India Ltd. case (supra) this Court was
dealing with an award of an Industrial Tribunal. It was

found that the award stated only the conclusions and it did
not give the supporting reasons. This Court has observed:
"The giving of reasons in support of their conclusions by
judicial and quasi-judicial authorities when  exercising
initial jurisdiction is essential for various reasons.
First, it is calculated to prevent unconsci ous unfairness or
arbitrari -

60

ness in reaching the conclusions. The very search for rea-
sons will put the authority on the alert and nininise the
chances of unconscious infiltration of personal bias or
unfairness in the conclusion. The authority w1l adduce
reasons which will be regarded as fair and legitimte by a
reasonable man and will discard irrelevant or . extraneous
consi derations. Second, it is a well-known principle that
justice should not only be done but should al so appear to be
done. Unreasoned concl usions nmay be just but they may not
appear to be just to those who read them Reasoned concl u-

sions, on the other hand, will have al so the appearance  of
justice. Third, it should be renenbered that an appea
generally lies fromthe decision of judicial and quasi-

judicial authorities to this Court by special |eave granted
under Article 136. A judgnment which does not disclose the
reasons, wll be of little assistance to the Court." (P.
507)

In Si enens Engi neering & Manufacturing Co. of India Limted
case (supra) this Court was dealing with an appeal agai nst
the order of the Central Governnent on a revision applica-
tion wunder the Sea Custons Act, 1878. This Court has laid
down:
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"I't is nowsettled |law that where an authority nakes an
order in exercise of a quasi-judicial function it nust
record its reasons in support of the order it nakes. Every
qguasi judi ci al order nust be supported by reasons." (P 495)
"I'f courts of law are to be replaced by administrative
authorities and tribunals, as indeed, in some Kkinds of
cases, with the proliferation of Adm nistrative Law they may
have to be so replaced, it is essential that administrative
authorities and tribunals should accord fair and proper
hearing to the persons sought to be affected by their orders
and give sufficiently clear and explicit reasons in support
of the orders made by them Then along adm nistrative au-
thorities and tribunals, exercising quasi-judicial function
will be able to justify their existence and carry credibili-
ty with the people by inspiring confidence in the adjudica-
tory process. The rule requiring reasons to be given in
support of an order is, like the principle of audi alteram
partera, ‘a basic principle of natural justice which nust
inform every quasi-judicial process and this rule nust be
observed iniits

61

proper spirit and nere pretence of conmpliance with it would
not satisfy the requirenent of |aw " (496)

Tarachand Khatri v. Minicipal Corporation of Delhi &
QO hers, [1977] 2/SCR 198 was a case where an inquiry was
conducted into charges of msconduct and the disciplinary
authority, agreeing with the findings of the Inquiry Ofi-
cer, had inposed the penalty of dismssal. The said order of
di sm ssal was chall enged on the ground that the disciplinary
authority had not given its reasons for passing the order
The said contention was negatived by this Court and distinc-
tion was drawn between an order of affirnmance and an order
of reversal. It was observed
R while it may be necessary for-a disciplinary or
admini strative authority exercising quasi-judicial functions
to state the reasons in support of its order if it differs
fromthe conclusions arrived at and the recomendations nmade
by the Inquiry Oficer in view of the schenme of a particular
enactnment or the rules made thereunder, it would be /|aying
down the proposition too broadly to say that even an ordi-
nary concurrence nmust be supported by reasons." (P. 208)

In Raipur Developnent Authority and Qhers v. Ms.
Chokhamal Contractors and Qthers, [1989] 2 S.C.C. 721 a
Constitution Bench of this Court was considering the ques-
tion whether it is obligatory for an arbitrator ~ under the
Arbitration Act, 194(1 to give reasons for the award. It was
argued that the requirenment of giving reasons for the deci-
sion is a part of the rules of natural justice which are
also applicable to the award of an arbitrator and reliance
was placed on the decisions in Bhagat Raja case (Supra) and
Si emens Engi neering Co. case (Supra). The said contention
was rejected by this Court. After referring to the decisions
i n Bhagat Raja case (Supra); Som Datt Datta case (Supra) and
Si emens Engineering Co. case (Supra) this Court has ob-
served:

“I't is no doubt true that in the decisions pertaining to
Admi nistrative Law, this court in sone cases has observed
that the giving of reasons in an adninistrative decision is
a rule of natural justice by an extension of the prevailing
rules. It would be in the interest of the world of conmerce
that the said rule is confined to the area of Administrative
Law ..... But at the same tinme it has to be borne in mnd
that what applies generally to settlenent of disputes by

62

authorities governed by public |law need not be extended to
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all cases arising under private |aw such as those arising
under the law of arbitration which is intended for settle-
ment of private disputes.” (P. 751-52)

The decisions of this Court referred to above indicate
that with regard to the requirenent to record reasons the
approach of this Court is nore inline with that of the
American Courts. An inportant consideration which has
weighed with the Court for holding that an admnistrative
authority exercising quasi-judicial functions nust record
the reasons for its decision, is that such a decision is
subject to the appellate jurisdiction of this Court under
Article 136 of the Constitution as well as the supervisory
jurisdiction of the Hi gh Courts under Article 227 of the
Constitution and that the reasons, if recorded, would enable
this Court or the H gh Courts to effectively exercise the
appel l ate or supervisory power. But this is not the sole
consi deration. The other considerations which have also
wei ghed” with the Court in taking this view are that the
requi renent of recording reasons would (i) guarantee consid-
eration. by the authority; (ii) introduce clarity in the
decisions; and (iii) mnimse chances of arbitrariness in
deci si onmaking. In this regard a distinction has been drawn
bet ween ordi nary Courts of law and tribunals and authorities
exerci sing judicial functions on the ground that a Judge is
trained to |look at things objectively uninfluenced by con-
siderations of policy or expedi ency whereas an executive
officer generally 1|ooks at things fromthe  standpoint of
policy and expedi ency.

Reasons, when recorded by an-administrative authority in
an order passed by it while exercising quasi-judicial func-
tions, would no doubt facilitate the exercise of its juris-
diction by the appellate or supervisory authority. But the
other considerations, referred to above, which have also
wei ghed with this Court in holding that- an administrative
authority rmust record reasons for its decision, are of no
| ess significance. These considerations show that the re-
cording of reasons by an adninistrative authority serves a
sal utary purpose, nanmely, it excludes chances of arbitrari-
ness and ensures a degree of fairness in the process of
deci si on-maki ng. The sai d purpose would apply equally to al
decisions and its application cannot be confined to deci-

sions which are subject to appeal, revision or judicia
review. In our opinion, therefore, the requirenment that
reasons be recorded shoul d govern the decisions of an adm n-
istrative authority exercising quasijudicial functions
irrespective of the fact whether the decision is subject to
appeal, revision or judicial review It may, however, be
added

63

that it is not required that the reasons should be as el abo-
rate as in the decision of a Court of law. The extent and
nature of the reasons woul d depend on particular facts and
circunmstances. Wat is necessary is that the reasons are
clear and explicit so as to indicate that the authority has
given due consideration to the points in controversy. The
need for recording of reasons is greater in a case where the
order is passed at the original stage. The appellate or
revisional authority, if it affirms such an order, need not
gi ve separate reasons if the appellate or revisional author-
ity agrees wth the reasons contained in the order under
chal | enge.

Having considered the rationale for the requirenent to
record the reasons for the decision of an adnministrative
authority exercising quasi-judicial functions we may now
exam ne the | egal basis for inmposing this obligation. Wile
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considering this aspect the Donough nore Conmmttee observed
that it may well be argued that there is a third principle
of natural justice, nanely, that a party is entitled to know
the reason for the decision, be it judicial or quasi-judi-
cial. The committee expressed the opinion that "there are
some cases where the refusal to give grounds for a decision
may be plainly unfair; and this may be so, even when the
decision is final and no further proceedings are open to the
di sappoi nted party by way of appeal or otherw se" and that
"where further proceedings are open to a di sappointed party,
it is contrary to natural justice that the silence of the
M nister or the Mnisterial Tribunal should deprive them of
the opportunity.” (P 80) Prof. HWR Wde has also ex-
pressed the view that "natural justice nay provide the best
rubric for it, since the giving of reasons is required by
the ordinary man’s sense of justice." (See Wade, Admi nistra-
tive Law, 6th Edn. P. 548). In Sienens Engineering Co. case
(Supra) this Court has taken the sane view when it observed
that "the rule requiring reasons to be given in support of
an order is, like the principles of audi alteramparlem a
basi ¢ principle of natural justice which nmust inform every
quasi -j udi ci al process." Thi s-decision proceeds on the basis
that the two well-known principles of natural justice,
nanely (i) that no man should be a Judge in his own cause
and (ii) that no person should be judged without a hearing,
are not exhaustive and that in addition to these two princi-
pl es there may be rul es which seek toensure fairness in the
process of decision-nmaking and can be regarded as part of
the principles of natural justice.  This viewis in conso-
nance with the law laid down by this Court in A K  Kraipak
and Ohers v. Union of Indiaand Ghers, [{1970] 1 SCR 457,
wherein it has been hel d:
64
"The concept of natural justice has undergone a great dea
of change in recent years. In the past it was thought @ that
it included just two rules namely (i) no one shall be a
Judge in his own cause (nenp dabet esse judex propria causa)
and (ii) no decision shall be given against a party without
affording hima reasonable hearing (audi alteram partem.
Very soon thereafter a third rule was envisaged and that is
that quasi-judicial enquiries must be held in good faith,
wi thout bias and not arbitrarily or unreasonably. But in the
course of years many nore subsidiary rules came to be added
to the rules of natural justice." (P. 468-69)

A simlar trend is discernible mthe decisions of Eng-

l[ish Courts wherein it has been held that natural ~justice
demands that the decision should be based on sonme evidence
of probative value. (See: R v. Deputy Industrial Injuries

Conmi ssioner ex P. More, [1965] 1 QB. 456; Mahon v. Air
New Zeal and Ltd., [1984] A C. 648.

The object underlying the rules of natural justice "is
to prevent miscarriage of justice" and secure "fairplay in
action." As pointed out earlier the requirement about re-

cording of reasons for its decision by an admnistrative
aut hority exercising quasi-judicial functions achieves this
obj ect by excluding chances of arbitrariness and ensuring a
degree of fairness in the process of decision-naking. Keep-
ing in view the expanding horizon of the principles of
natural justice, we are of the opinion, that the requirenent
to record reason can be regarded as one of the principles of
natural justice which govern exercise of power by adm nis-
trative authorities. The rules of natural justice are not
enbodi ed rules. The extent of their application depends upon
the particular statutory franmework whereunder jurisdiction
has been conferred on the admnistrative authority. Wth
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regard to the exercise of a particular power by an adm nis-
trative authority including exercise of judicial or quasi-
judicial functions the legislature, while conferring the
said power, nay feel that it would not be in the |I|arger
public interest that the reasons for the order passed by the
adm nistrative authority be recorded in the order and be
conmuni cated to the aggrieved party and it nmay di spense with
such a requirenent. It may do so by mmki ng an express provi-
sion to that affect as those contained in the Administrative
Procedure Act, 1946 of U S. A and the Administrative Deci-
sions (Judicial Review) Act, 1977 of Australia whereby the
orders passed by certain specified authorities are excluded
fromthe ambit of the enactnment. Such an exclusion can also
arise by necessary inplication fromthe nature of the sub-
ject matter, the scheme and the provisions of the

65

enactment. The public interest-underlying such a provision
woul d outwei ght the salutary purpose served by the require-
nment to ‘record the reasons. The said requirenent cannot,
therefore, be insisted upon i'n such a case.

For the reasons aforesaid, it nust be concluded that
except in cases where the requirenent has been dispensed
with expressly or by necessary inplication, an adm nistra-
tive authority exercising judicial or quasi-judicial func-
tions is required to record the reasons for its decision

W nmay now cone to the second part of the question
nanely, whether the confirmng authority is required to
record its reasons for confirming the finding and sentence
of the court-martial and the Central Government or the
conpetent authority entitled to deal with the post-confirma-
tion petition is required torecord its reasons for the
order passed by it on such petition. For that purpose it
will be necessary to determ ne whether the Act or the Arny
Rul es, 1954 (hereinafter referred to as "the Rules’) ex-
pressly or by necessary inplication dispense with the re-
qui rement of recordi ng reasons. W propose to consider this
aspect in a broader perspective to include the findings and
sentence of the court-martial and exam ne whether reasons
are required to be recorded at the stage of (i) recording of
findings and sentence by the court-martial; (ii) confirma-
tion of the findings and sentence of the court-martial; and
(iii) consideration of post-confirmation petition

Before referring to the relevant provisions of the Act
and the Rules it may be nentioned that the Constitution
contains certain special provisions in regard to nenbers of
the Arnmed Forces. Article 33 enmpowers Parlianment to nake | aw
determ ning the extent to which any of the rights conferred
by Part Ill shall, in their application to the | nenbers of
the Armed Forces be restricted or abrogated so as to -ensure
the proper discharge of their duties and the nai ntenance of
di scipline ampngst them By clause (2) of Article 136 the
appel late jurisdiction of this Court under Article 136 of
the Constitution has been excluded in relation to any |judg-
ment, determ nation, sentence or order passed or nade by any
Court or tribunal constituted by or under any law relating
to the Arned Forces. Sinmilarly clause (4) of Article 227
denies to the High Courts the power of superintendence over
any Court or tribunal constituted by or under any |law rel at-
ing to the Arned Forces. This Court under Article 32 and the
Hi gh Courts under Article 226 have, however, the power of
judicial reviewin respect of
66
proceedi ngs of courts-martial and the proceedi ngs subsequent
thereto and can grant appropriate relief if the said pro-
ceedings have resulted in denial of the fundanental rights
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guaranteed under Part 1l of the Constitution or if the said
proceedi ngs suffer froma jurisdictional error or any error
of | aw apparent on the face of the record.

Ref erence may now be nmade to the provisions of the Act
and the Rules which have a bearing on the requirenent to
record reasons for the findings and sentence of the court-
martial. Section 108 of the Act mmkes provision for four
ki nds of courts-martial, nanely, (a) general courts-nartial
(b) district courts-nartial; (c) summary general courtsnar-
tial and (d) summary courts-martial. The procedure of court-
martial is prescribed in Chapter Xl (Sections 128 to 152) of
the Act. Section 129 prescribes that every general court-
martial shall, and every district or sunmary general court-
martial, nay be attended by a judge-advocate, who shall be
either an officer belonging to the departnent of the Judge-
Advocate General, or if no such officer is available, an
of ficer approved of by the Judge- Advocate CGeneral or any of
his deputies. In sub-section (1) of Section 131 it is pro-
vi ded t hat subject to the provisions of sub-sections (2) and
(3) every decision of a courtnmartial shall be passed by an
absolute —mpjority of votes, and where there is an equality
of votes on either the finding or the sentence, the decision
shall be in favour of ‘the accused. In sub-section (2) it is
laid down that no sentence of death shall be passed by a
general courtmartial ~wthout the concurrence of at |east
two-thirds of the nenbers of the court ‘and sub-section (3)
provides that no sentence of death shall be passed by a
summary general court-martial w thout the concurrence of al
the nenbers. Wth regard to the procedure at trial before
the General and District courts-martial further " provisions
are made in Rules 37 to 105 of the Rules. In Rule 60 it is
provided that the judge-advocate (if any) shall sum up in
open court the evidence and advi se the court upon ‘the |aw
relating to the case and that after the suming up 'of the
judge-advocate no other address- shall be allowed. Rule 61
prescribes that the Court shall deliberate on its findings
in closed court in the presence of the judge-advocate and
the opinion of each nenber of the court as to the finding
shall be given by word of nouth on each charge -separately.
Rule 62 prescribes the form record and announcenent of
finding and in sub-rule (1) it is provided that the finding
on every charge upon which the accused is arraigned shall be
recorded and, except as provided in these rules, shall be
recorded sinply as a finding of "Quilty" or of "Not guilty".
Sub-rule (10) of Rule 62 lays down that ~the finding on
charge shall be announced forthwith in open court as subject
to confirmation. Rule 64 |ays down

67
that in cases where the finding on any charge is guilty, the
court, before deliberating on its sentence, shall, whenever

possi bl e take evidence in the matters specified in.-sub-rule
(1) and thereafter the accused has a right to address the
court thereon and in mtigation of punishnent. Rule 65 makes
provision for sentence and provides that the court shal

award a single sentence in respect of all the offences  of
which the accused is found guilty, and such sentence shal

be deened to be awarded in respect of the offence in each
charge and in respect of which it can be legally given, and
not to be awarded in respect of any offence in a charge in
respect of which it cannot be legally given. Rule 66 nakes
provisions for recommendation to nercy and sub-rule (1)
prescribes that if the court nakes a recomendation to
nercy, it shall give its reasons for its reconmmendation

Sub-rule (1) of Rule 67 lays down that the sentence together
with any recomendation to nercy and the reasons for any
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such recommendation will be announced forthwith in open
court. The powers and duties of judge-advocate are pre-
scribed in Rule 105 which, anpbng other things, lays down
that at the conclusion of the case he shall sum up the
evi dence and gi ve his opinion upon the | egal bearing of the
case before the court proceeds to deliberate upon its find-
ing and the court, in followi ng the opinion of the judge-
advocate on a legal point may record that it has decided in
consequences of that opinion. The said rule also prescribes
that the judge-advocate has, equally wth the presiding
officer, the duty of taking care that the accused does not
suffer any di sadvantage in consequences of his position as
such, or of his ignorance or incapacity to examne or
cross-exam ne wtnesses or otherwise, and may, for that
purpose, wth the pernission of the court, call wtnesses
and put questions to wtnesses, which appear to him neces-
sary or desirableto elicit the truth. It is further laid
down that in fulfilling his duties, the judgeadvocate mnust
be careful to nmamintain an entirely inpartial position

From'the provisions referred to above it is evident that
the judge-advocate plays an inportant role during the courts
of trial at a general court-martial and he is enjoined to
maintain an inpartial position. The court-martial records
its findings after the judge-advocate has summed up the
evi dence and has given his opinion upon the | egal bearing of
the case. The nenbers of the court have to express their
opinion as to the finding by word of ‘nbuth on each charge
separately and the finding on each charge is to be recorded
simply as a finding of "guilty" or of "not guilty". It is
also required that the sentence should be announced forth-
with in open court. Moreover Rule 66(1) requires reasons to
be recorded for its recomendation in cases where the court
nakes a recomendation to nercy. There is no such require-
68
ment in other provisions relating to recording of findings
and sentence. Rule 66(1) proceeds on the basis that there is
no such requirenent because if such a requirenent was there
it would not have been necessary to have a specific provi-
sion for recording of reasons for —the recomendation to
nmercy. The said provisions thus negative a requirenent to
give reasons for its finding and sentence by the court-
martial and reasons are required to be recorded only in
cases where the courtmartial nmakes a recomendation to
nercy. In our opinion, therefore, at the stage of recording
of findings and sentence the court-martial-is not required
to record its reasons and at that stage reasons are only
required for the recommendation to nercy if the ~court-mar-
tial makes such a recomrendati on

As regards confirmation of the findings and sentence of
the court-nartial it may be nentioned that Section 153 of
the Act |ays down that no finding or sentence of a Ceneral
District or summary General, Court-Martial shall be  valid
except so far as it may be confirned as provided by the Act.
Section 158 |lays down that the confirmng authority may
while confirmng the sentence of a court-martial mtigate or
remt the punishrment thereby awarded, or conmute that pun-
i shment to any punishnment lower in the scale laid down in
Section 71. Section 160 enpowers the confirmng authority to
revise the finding or sentence of the court-martial and in
sub-section (1) of Section 160 it is provided that on such
revision, the court, if so directed by the confirmng au-
thority, may take additional evidence. The confirmation of
the finding and sentence is not required in respect of
sunmary court-martial and in Section 162 it is provided that
the proceedi ngs of every sunmmary court-martial shall Wthout
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del ay be forwarded to the officer conmandi ng the division or
brigade within which the trial was held or to the prescribed
of ficer; and such officer or the Chief of the Arny Staff or
any officer enpowered in this behalf may, for reasons based
on the nerits of the case, but not any nerely technica
grounds, set aside the proceedings or reduce the sentence to
any other sentence which the court mght have passed. In
Rule 69 it is provided that the proceedings of a genera
court-martial shall be submitted by the judge-advocate at
t he trial for review to the deputy or assi st ant
j udge-advocat e general of the command who shall then forward
it to the confirmng officer and in case of district «court-
martial it is provided that the proceedi ngs should be sent
by the presiding officer, who nmust, in all cases. where the
sentence is dismssal or above, seek advice of the deputy or
assi stant judge-advocate -general of the command before
confirmation. Rule 70 lays down that upon receiving the

proceedings of ~a general or district Court-Mrtial, the
confirmng authority may
69

confirm or refuse confirmati on or reserve confirmation for
superior authority, and the confirmation, non-confirmation,
or reservation shall be entered in and form part of the
proceedi ngs. Rule 71 lays down that the charge, finding and
sentence, and any recommendation to nercy  shall, together
with the confirmation or non-confirmation of the proceed-
ings, be promulgated in such manner as the -confirmng au-
thority may direct, and if no direction is given, according
to custom of the service and until pronul gation has been
effected, confirmation.is not conplete and the finding and
sentence shall not be held to have been confirnmed until they
have been pronul gat ed.

The provisions mentioned above show that confirmation of
the findings and sentence of the court-martial is necessary
before the said finding or sentence becone operative. In
ot her words the confirmation of the findings and sentence is
an integral part of the proceedings of a court-martial and
before the findings and sentence of a court-martial are
confirmed the sane are exami ned by the deputy or assistant
j udge-advocate general of the command which is intended as a
check on the legality and propriety of the proceedings as
well as the findings and sentence of the court-marti al
Moreover we find that in Section 162 an express provision
has been nade for recording of reasons based on nmerits  of
the case in relation to the proceedings ~of the summary
courtmartial in cases where the said proceedings are set
aside or the sentence is reduced and no other requirenent
for recording of reasons is laid down either in the Act or
in the Rules in respect of proceedings for confirmation. The
only inference that can be drawn from Section 162 s/ that
reasons have to be recorded only in cases where the proceed-
ings of a sunmary court-martial are set aside or the sen-
tence is reduced and not when the findings and sentence are
confirmed. Section 162 thus negatives a requirenment to  give
reasons on the part of the confirmng authority while con-
firm ng the findings and sentence of a court-nartial and it
nmust be held that the confirm ng authority is not required
to record reasons while confirmng the findings and sentence
of the courtmartial.

Wth regard to post-confirmation proceedings we find
that subsection (2) of Section 164 of the Act provides that
any person subject to the Act who considers hinmself ag-
grieved by a finding or sentence of any court-nartial which
has been confirmed, may present a petition to the Centra
CGovernment, the Chief of the Arny Staff or any prescribed
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of ficer superior in command to the one who confirned such
finding or sentence and the Central Governnent, the Chief of
the Arnmy Staff or other officer, as the case may be, my
pass such orders

70

thereon as it or he thinks fit. In so far as the findings
and sentence of a court-martial and the proceedings for
confirmation of such findings and sentence are concerned it
has been found that the scheme of the Act and the Rules is
such that reasons are not required to be recorded for the
same. Has the legislature made a departure from the said
schenme in respect of post-confirmation proceedi ngs? There is
nothing in the | anguage of sub-section (2) of Section 164
which rmay |end support to such an intention. Nor is there
anything in the nature of post confirnmation proceedings
which rmay require recordi ng of reasons for an order passed
on the post-confirmation petition even though reasons are
not required to be recorded at the stage of recording of
findings and sentence by a court-nmartial and at the stage of
confirmation of ~the findings and sentence of the court-
martial by the confirmng authority. Wth regard to record-
ing of reasons the considerations which apply at the stage
of recording of findings and sentence by the court-martia
and at the stage of ‘confirmation of findings and sentence of
the courtmartial /by the confirmng authority are equally
applicabl e at the stage of consideration of the post-confir-
mation petition. Since reasons are not required to be re-
corded at the first tw stages referred to above, the said
requi rement cannot, in our opinion, be insisted upon at the
stage of consideration of post-confirmation petition under
Section 164(2) of the Act.

For the reasons aforesaid it nust be held that  reasons
are not required to be recorded for an order passed by the
confirmng authority confirmng the findings and sentence
recorded by the court-martial as well as for the order
passed by the Central Governnent dism ssing the post-confir-
mation petition. Since we have arrived at the sane/ concl u-
sion as in Sorn Datt Datta case (Supra) the subni'ssion of
Shri  Ganguli that the said decision needs reconsideration
cannot be accepted and is. therefore, rejected.

But that is not the end of the matter because even
though there is no requirenment to record reasons by the
confirmng authority while passing the order confirm ng the
findings and sentence of the CourtMartial or by the Centra
CGovernment while passing its order on the post-confirmation
petition, it is open to the person aggrieved by -such an
order to challenge the validity of the same before this
Court under Article 32 of the Constitution or | before the
H gh Court under Article 226 of the Constitution and he can
obtain appropriate relief in those proceedings.

We will, therefore, exanine the other contentions that have
71
been urged by Shri Ganguli in support of the appeal

The first contention that has been urged by Shri Ganguli
inthis regard is that under sub-section (1) of Section 164
of the Act the appellant had a right to nake a representa-
tion to the confirmng authority before the confirmation of
the findings and sentence recorded by the court-martial and
that the said right was denied i nasmuch as the appell ant was
not supplied with the copies of the relevant record of the
court-martial to enable himto make a conplete representa-
tion and further that the representation subnitted by the
appel l ant under sub-section (1) of Section 164 was not
consi dered by the confirming authority before it passed the
order dated May 11, 1979 confirmng the findings and sen-
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tence of the court-martial. The | earned Additional Solicitor
CGeneral, on the other hand, has urged that under sub-section
(1) of Section 164 no right has been conferred on a person
aggrieved by the findings or sentence of a court-nmartial to
make a representation to the confirmng authority before the
confirmation of the said findings or sentence. The subm s-
sion of learned Additional Solicitor General is that while
sub-section (1) of Section 164 refers to an order passed by
a court-martial, sub-section (2) of Section 164 deals wth
the findings or sentence of a court-martial and that the
only right that has been conferred on a person aggrieved by
the finding or sentence of a court-martial is that under
sub-section (2) of Section 164 and the said right is avail-
able after the finding and sentence has been confirnmed by
the confirmng authority. We find considerable force in the
af oresai d subni ssion of |earned Additional Solicitor GCener-
al .
Section 164 of the Act provides as under
"(1) Any person subject to this Act who considers hinself
aggrieved by any order passed by any court-nmartial may
present a petition to the officer or-authority enmpowered to
confirm any tinging or sentence of such court-martial and
the confirmng authority may take such steps as may be
consi dered necessary to satisfy itself as to the correct-
ness. legality or propriety of the order passed or as to the
regularity of any proceeding to which the order relates.
(2) Any person subject to this Act who considers hinself
aggrieved by a finding or sentence ~of any court-martia
which has been confirmed, may present a petition to the
Central Governnent, the Chief of the Army~ Staff or any
prescribed of ficer superior in command to the one who
72
confirmed such finding or sentence and the Central = Govern-
nment, the Chief of the Arny Staff or other officer, as the
case may be, may pass such orders thereon as it or he thinks
fit."

In sub-section (1) reference i's made to orders passed by
a courtnartial and enables a person aggrieved by an order to
present a petition against the sane. The said petition has
to be presented to the officer or the authority enmpowered to
confirm any finding or sentence of such court-martial and
the said authority may take such steps as nmay be considered
necessary to satisfy itself as to the correctness, legality
or propriety of the order or as to the regularity of any
proceedi ngs to which the order relates. Sub-section (2), on
the other hand, nakes specific reference to finding or
sentence of a court-nmartial. and confers a right on any
person feeling aggrieved by a finding or sentence of. any
court-martial which has been confirmed, to present a  peti-
tion to the Central Government, Chief of the Arnmy Staff or
any prescribed officer. The use of the expression "order" in
sub-section (1) and the expression "finding or sentence" in
sub-section (2) indicates that the scope of sub-section (1)
and sub-section (2) 1is not the same and the expression
"order" in sub-section (1) cannot be construed to include a
"finding or sentence". |In other words in so far as the
finding and sentence of the court-martial is concerned the
only remedy that is available to a person aggrieved by the
same is under sub-section (2) and the said remedy can be
i nvoked only after the finding or sentence has been con-
firmed by the confirmng authority and not before the con-
firmation of the sane. Rule 147 of the Rules also |ends
support to this view In the said Rule it is laid down that
every person tried by a court-martial shall be entitled on
demand, at any time after the confirmation of the finding
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and sentence, when such confirmation is required, and before
the proceedings are destroyed, to obtain fromthe officer or
person having the custody of the proceeding a copy thereof
i ncluding the proceedi ngs upon revision, if any. This Rule
envi sages that the copies of proceedings of a court-martia
are to be supplied only after confirmation of the finding
and sentence and that there is no right to obtain the copies
of the proceedings till the finding and sentence have been
confirmed. This nmeans that the appellant cannot nmake a
gri evance about non-supply of the copies of the proceedings
of the court-martial and consequent denial of his right to
make a representation to the confirmng authority against
the findings and sentence of the court-martial before the
confirmation of the said finding and sentence. Though a
person aggrieved by the finding or sentence of a courtmar-
tial has no right to nake a representation before the confi-
rantion
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O the sane by the confirmng authority, but in case such a
representation i s nade by a person aggrieved by the finding
or sentence of a court-martial it is expected that the
confirmng authority shall give due consideration to the
same while confirmng the finding and sentence of the
court-martial .

In the present case the representation dated Decenber
18, 1978 subnitted by the appellant tothe confirmng au-
thority was not considered by the confirm ng-authority when
it passed the order of confirmation dated My 11, 1979.
According to the counter affidavit filed on behalf of Union
of India this was due to the reason that the said represen-
tation had not been received by the confirm ng authority
till the passing of the order of confirnmation. |t  appears
that due to some conmunicati on gap wi-thin the departnent the
representation subnmitted by the appellant did not reach the
confirmng authority till the passing of the order of | con-
firmation. Since we have held that the appellant had no
I egal right to nake a representation at that stage the non-
consi deration of the sane by the confirm ng authority before
the passing of the order of confirmation would not vitiate
the said order.

Shri Ganguli next contended that the first” and the
second charge |evelled against the appellant are identica
in nature and since the appellant was acquitted of the
second charge by the court-martial his conviction for the
first charge can not be sustained. It is no doubt true  that
the allegations contained in the first and the second charge
are practically the same. But as nentioned earlier, the
second charge was by way of alternative to the first charge
The appellant could be held guilty of either of these
charges and he could not be held guilty of both the charges
at the sanme tine. Since the appellant had been found qguilty
of the first charge he was acquitted of the second charge.
There is, therefore, noinfirmty in the court-nartia
havi ng found the appellant guilty of the first charge while
hol ding himnot guilty of the second charge.

Shri Ganguli has al so urged that the findings recorded
by the court-martial on the first and third charges are
perverse inasnuch as there is no evidence to establish these
charges. W find no substance in this contention

The first charge was that the appellant on or about
Decenmber 1975, having received 60.61 neters woollen serge
from Ms Ram Chandra & Brothers, Sadar Bazar, Jhansi for
stitching 19 coats and pants for Class |V civilian enpl oyees
of his unit with intent to defraud
74




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 23 of 23

got 19 altered ordnance pattern woollen pants issued to the
said civilian enpl oyees instead of pants stitched out of the
cloth received. To prove this charge the prosecution exam
ined Ram Chander P.W 1 and Triloki Nath P.W 2 of Ms Ram
Chandra & Brothers, Sadar Bazar, Jhansi who have deposed
that 60.61 nmeters of woollen serge cloth was delivered by
them to the appellant in his office in Decenber, 1975. The
evi dence of these witnesses is corroborated by B.D. Joshi
Chowki dar, P.W 3, who has deposed that in the |ast week of
December, 1975, the appellant had told himin his office
that cloth for their liveries had been received and they
shoul d give their measurements. As regards the alteration of
19 ordnance pattern woollen pants which were issued to the
civilian enpl oyees instead of the pants stitched out of the
cloth that was received, there is the evidence of Nsub. P
Vi shwanbharam P. W 19 who has deposed that he was called by
the appellant to his office inthe |last week of Decenber,
1975 or the first week of January, 1976 and that on reaching
there ' he found ordnance pattern woolien pants lying by the
side of the roomwall next to the appellant’s table and that
t he appellant had called Mohd. Sharif P.W 15 to his office
and had asked himto take out 19 woolien trousers out of the
| ot kept there in the office. After Mhd. Sharif had sel ect-
ed 19 woollen trousers the appellant told Mohd. Sharif to
take away these pants for alteration and refitting. The
j udge-advocate, in hi's summi ng up, before the court-nartial
has referred to this evidence on the first charge and the
court-martial, in holding the appellant guilty of the first
charge, has acted upon it. It cannot, therefore, be said
that there is no evidence to establish the first charge
| evel | ed agai nst the appellant and the findings recorded by
the court-martial in respect of the said charge is based on
no evi dence or is perverse.

The third charge, is that the appellant having cone to
know that Capt. G an Chand Chhabra while officiating OC of
his wunit, inproperly submtted wong Contingent Bill No.
341/ Q dated Septenber 25, 1975 for Rs.16,280 omtted to
initiate action agai nst Capt. Chhabra.

In his summi ng up before the court-martial the /judge-
advocate referred to the CDA letter MIV/ 191 dated Novenber
20, 1975 (Exh. "CC') raising cert in objection with regard
to Contingent Bill No. 341/ Q dated Septenber 25, 1975 for
Rs. 16, 280 and pointed out that the said letter was received
in the wunit on or about Novenber 28, 1975 and bears the
initials of the appellant with the aforesaid date and renark
"Q Spk with details". This would show that the appellant had
know edge of the Contingent Bill on November 28, 1975. It is
not the case of the appellant that he made any conpl aint
agai nst Captain
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Chhabra thereafter. It cannot, therefore, be said'that the
finding recorded by the court-martial on the third charge is
based on no evidence and is perverse.

In the result we find no nmerit in this appeal and the
same is accordingly dismssed. But in the circunstances
there will be no order as to costs.

R N. J. Appeal dism ssed.
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