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13,3(1).

HEADNOTE

The appel | ant brought a suit for the recovery of his noiety
share of the joint famly properties against his father and
alienees from the latter and his case was that t he
alienations made by the father were not binding on his share
of the properties. The trial court disnissedthe suit but
the Hi gh Court on appeal reversed the decision of the trial
court in respect of sonme of the properties, passed a
prelimnary decree for partition of those properties and
confirmed the rest of the decree of the trial court. The
appel l ant applied for a certificate under Art. 133(1) O the
Constitution but the Hi gh Court rejected the sane  hol di ng
that the decree was one of affirmance and involved no
subst anti al

453

guestion of law, follow ng a decision of the Full Bench of
t hat Court in Chittam Subba Rao . Vel a Mankann
Chel | amayya. The case adnittedly satisfied the test of

val uation prescribed by Art. 133(1)(a).

Hel d, that in construing the relevant clause of Art. 133(1)
of the Constitution, which gives a constitutional right to
t he litigant to appeal to this Court, it would be
i nappropriate to adopt a technical or pendantic approach and
the clause nust be read as a whole and its material words
given their plain grammtical neaning.

So construed, the correct test to determ ne whether an
appel l ate decree affirnmed the decision of the court below
would be to conpare the appellate decree, taken in its
entirety, wth the decision of the trial court taken as a
whole. If on such conparison it was found to do so, it was
a decree of affirmance; but if it made a variation, whether
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for or against the appellant, it would be a decree of

vari ati on, the extent of the wvariation being whol |'y
i mmat eri al

Chittam Subba Rao v. Vel a Mankanni Chel amayya, |.L. R [1953]
Mad. i, disapproved.

The words "appealed front in the last part of Art. 133(1)

are not words of limtation, and they do not refer to a part
of the decree, that nay be under appeal, but sinply describe
the decree viewed as a whole. So also the word "decision"
therein neans the decision of the trial court as a whole and
not the decision on any point falling for determ nation.
Raj ah Tasaddug Rasul Khan v. Mani k Chand, (1902) L.R 30
I.A 35, referred to.

Dhirendra Nath Sarkar v. Nischintapore Conpany, [1961] 36
I.C. 398, held inapplicable.

The test in respect of value laid dowmn by Art. 133(1)(a) is
an i ndependent conditionthat cannot control the nmeaning of
the word 'decree’ in-the |last part of Art. 133(1), which
provi des for another additional and i ndependent condition
Raja Sree Nath Roy Bahadur v. The Secretary of State for
India in  Council, (1904) 8 CWN. 294, Annapurnabai V.
Ruprao (1924) L.R 51 |.A- 319 and Narendra Lal Das
Chaudhury v. CGopendya Lal Das Chaudhury, A 1.R 1927 Cal.
543, consi dered.

Case- | aw revi ewed.

While any variation of the order as to-costs, which is in
the discretion of the Court under S. 35 of the Code of G vi
Procedure, cannot \ change the character of ‘the appellate
decree which is otherwi se one of affirmance, ~ variation of
the order as to interest under S. 34 of the Code nust affect
its character. Any variation by concession or - consent of
parties or withdrawal of part of the subject-matter of the
decree cannot, however, affect its character.

58
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil ‘Appeal No. 92 of 1961
Appeal by special l|eave fromthe judgnment and decree dated
January 9, 1958, of the Andhra Pradesh H gh Court in Appea
No. 211 of 1949.

K. R Choudhry, for the appellant.

T. V. R Tatachari, for respondents Nos. 2,-3 and 24 to 27.
R Thiagaraj an and P. Ram Reddy, for respondents Nos. 4 to 7
and 17.

1961. April 27. The Judgnent of the Court was delivered by
J. GAJENDRAGADKAR, J.-I1f the appellate decree . passed by
the H gh Court nakes a variation in the decision of the
trial Court under appeal in favour of a party who intends to
prefer an appeal against the said appellate decree, can the
said decree be said to affirmthe decision of the ‘tria
court or not under Art. 133(1) of the Constitution? That is
the short question Wiich arises for our decision in the
present appeal

The appellant Tirumal achetti Rajaramfiled a suit in form
pauperis in the Court of the Subordinate Judge, Chittoor
for his half share in the properties which once belonged to
the joint famly consisting of hinself and his father and to
this suit he inpleaded his father and several alienees from
hi m H's case was that the alienations effected by his
father as well as the sales held in execution proceedings
agai nst his father were not binding on himand so his share
in the properties covered by the said alienations was not
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affected by them It is on this basis that he clainmed his
half share in all the said properties. The trial court

rejected his contention that the alienations did not bind
him upheld all the alienations and so dismissed his suit.
On appeal the H gh Court of Mudras reversed the tria
court’s decree in respect of alienations which covered itens
2, 10 and 14 in Schedule A as well as item5 in Schedule B
It held that the alienations in respect of these item% did
not bind the appellant’s share and so a prelimnary decree
for partition was passed in his favour in respect of the
sai d
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itenms. The rest of the decree passed by the trial court was
confirmed. The appellant then applied to the H gh Court for
a certificate under Art. 133(1) of the Constitution. Thi s
application was rejected on the ground that the decree
sought to be appeal ed from was one of affirmance and there
was no substantial question of |aw raised by the proposed
appeal . In comng to this conclusion the H gh Court
foll owed ‘anearlier Full Bench decision in Chittam Subba Rao
v. Vel a Mankanni Chilamayya (1). The appellant then applied
for and obtained special leave fromthis Court, and on his
behal f it is urged that the view taken by the Madras High
Court in the case of Chittam Subba Rao (1) proceeds on a
m sconstruction of 'therelevant clause in Art. 133(1). That
is howthe short question which falls to be considered in
the present appeal relates to the construction of the said
relevant clause in Art. 133(1). It is common  ground that
the test of wvaluation prescribed by Art.  133(1)(a) is
satisfied in this case.
Article 133(1) which corresponds to s. 110 of the Code of
Cvil Procedure reads thus:

"133(1). An appeal shall lie to the Suprene
Court from any judgrment, decree or final order
ina, civil proceeding of a Hi gh Court in
the territory of India if the Hgh Court
certifies--

(a) that the amount or value of the subject
matter of the dispute in the court” of  first
instance and still in dispute on appeal was
and is not |less than twenty thousand rupees or
such other sumas may be specified in that
behal f by Parliament by |aw, or
(b) that the judgnent, decree or final order
involves directly or indirectly some claim or
guestion respecting property of the like
anmount or val ue; or
(c) that the case is a fit one for appeal to
the Suprene Court;
and, where the judgnment, decree or final order
appealed from affirnms the decision  of the
court inmediately below in any case other than
a case referred to in sub-clause (c), if the
High Court further certifies that the appea
i nvol ves sone substantial question of |aw™
(1) l.L. R [1953] Mad. i.
456
In the present case we are concerned with the clause "where
the judgment, decree or final order appealed from affirns
the decision of the court inmediately below in any case
other than a case referred to in sub. clause (c)". It is
conmon ground that if the appellate a decree of the High
Court nmkes a variation in the decision of the trial court
agai nst the intendi ng appellant the appellate decree is not
a decree of affirmance but variation, and this position is
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not affected even if the variation in question is to a very
small  extent and may be of very minor significance. The

deci sions of the H gh Courts, however, show a sharp conflict
in regard to the question as to the character of the
appel | ate decree where it makes a variation in favour of the
i ntending appellant. Broadly stated the mpjority of the
High Courts have taken the view that an appellate decree
whi ch nakes a variation in favour of the intending appell ant
is a decree of affirmance and it is only the Punjab Hi gh
Court and the majority decision of the Patna Hi gh Court
which have taken a contrary view The deci sions of
different Hi gh Courts bearing on this point show that the
| earned Judges did not always try so nmuch to construe the
terns of the relevant ~constitutional provision as to
reconcile their earlier decisions which di scl osed a
different approach and a tendency to reach di f ferent
concl usi ons. I ndeed, ~on occasions sone judgnents have
expressed the hope that the sharp conflict of judicia

opi nion resulting fromthe difference in approach adopted in
dealing. with the problemcan be effectively resolved only
when this Court considers the matter and makes its
authoritative pronouncerent. ~ Thus it would be clear that
though this inportant question lies within a narrow conpass
it is not free fromdifficulty.

In dealing with this question we think the best course to
adopt would be to consider the problem of construction
without reference to the previous decisions-on the point,
and in construing the relevant clause it is obviously
necessary to bear in.mnd that the clause under. discussion
deals with the constitutional right of the lLitigant to nmnake
an appeal to this Court; and so it would be inappropriate to
adopt a
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technical or pedantic approach in interpreting the materia

words used in the relevant clause. Reading the clause as a
whol e and giving the material words-their plain grammtica

neaning it seens prinma facieto show that the /test of
af firmance prescribed by the clause can best be satisfied if
we take the appellate decree in its entirety and enquire
whet her the said decree affirnms the decisionof the tria

court considered, in its entirety. It is a mtter _of
conparing the appellate decree with the decision of the
trial court under appeal. |If the appellate decree affirns

the decree of the trial court it is a decree of affirmance;
if there is a variation nmade by the appell ate decree in the
decision of the trial court the appellate decree is not a
decree of affirmance and this position would not be affected
whether the variation is made in favour of the intending
appel l ant or against himand whether the variation made 1is
nm nor or nmmj or.

It is, however, urged that the words "judgnment, decree or
final order appeal ed fronf' denote that part of the judgnent,
decree or final order in appeal which is intended to be

chall enged in the proposed appeal to this Court. In other
words, the word "decree" it is suggested, refers to the part
of the decree under appeal. On this construction a decree
has to be split upinto different parts and the words
"appeal ed from' have to be treated as words of Ilinitation

The argunent in a slightly different form has also been
pressed before wus. It is suggested that in cases where

different causes of action and different clains and reliefs
have been conbined different decrees are in fact passed
though in formthere nmay be one paper on which one decree is
drawn; and so it is argued that the decree appealed from
must nean the decree under appeal dealing with the subject-
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matter or matter in dispute proposed to be brought to this
Court by the intending appellant. For one thing this
argunent may not be avail able where there is only one cause
of action, and it is quite clear that the word "decree" nust
have one neaning applicable to all cases. Besides, in our
opi nion, this construction on which the argunment is based is
far too technical and artificial and cannot be

458

regarded as reasonable. Nornally, in each suit there is one
decree, and so it would be inconsistent with the schene of
the Code to divide the decree into several parts by
reference to its relation to different clains or subject-
matters or to treat one single decree as consisting in fact
of several decrees. The nornal, natural and reasonable
construction to placeon the first part of the relevant
clause is to hold that it refers not nerely to that part of
the decree which i's sought to be challenged in the appea
but the entire decree fromwhich the appeal arises or the

decree giving rise to the appeal. On this construction the
cl ause "appeal ed fronf' is not a clause of limtation. It is
nerely a descriptive clause and it describes the decree as
one fromwhich the appeal arises. |If that be so, in deter-

m ni ng the character of the decree it would be necessary to
take the decree as a whole and enquire whether it is a
decree of affirnmance or not.

In support of the argument that there can be nore decrees
than one in a suit which conbines different causes of action
and different clainms made against different ‘defendants in
respect of different subject matters M. Tatachari, for the
respondent, has relied on the decision of the Calcutta Hi gh
Court in Dhirendra Nath Sarkar v. N schi ntapore Conpany (1).
In that case the Court was dealing with a decree which was
made in favour of the plaintiffs for the recovery of arrears
of rent in respect of three tenancies held by  three
different tenants and the question raised was one of
[imtation under Art. 182, cl. (5) of the Limtation Act (IX
of 1908). The court held that ‘although the decree was
passed in one suit and was set out on one sheet of ‘paper the
position was precisely the sane as if the plaintiffs had
brought three distinct suits agai nst the defendants and had
obtained three different decrees. |t appears  that the
decree-holder’s <claimfor execution was in tine in respect
of one of the tenants but not in respect of the two others;
but he urged that since the decree was one it was not open
to the two other tenants to plead limtation by splitting up
the decree into three different decrees and by seeking to

459

invoke the provisions of art. 182, cl. (5) 'severally as
agai nst each one of the said decrees. This argunent’ was
rejected and it was held that under explanation (1) to art.
182 the decree-holder’'s application for execution was barred
by limtation in respect of the said two tenancies. It
woul d thus be clear that the di scussion about the character
of the decree and the conclusion that though in form there
was one decree in fact and | aw the decrees were three -are
based on the provisions of explanation (1) and so nust be
confined to the said explanation. Explanation (1) provides
that where the decree or order has been passed severally in
favour of nore persons than one distinguishing portions of
the subject-matter as payable or deliverable to each, the
application nentioned in cl. (5) of art. 182 shall take
effect in favour only of such of the said persons or their
representatives as it may be made by. But where the decree
or order has been passed jointly in favour of nore persons
than one, such application, if nade by any one or nore of
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them or by his or their representative, shall take effect
in favour of themall. The facts in the case of Dhirendra
Nath Sarkar (1) were converse of the case contenplated by
the first part of explanation (1), and so the principle laid
down by the said part of explanation (1) was applied and it
was held that in respect of the two tenancies the decree-
hol der’s application for execution was barred by art. 182,
cl. (5). It would be idle to contend that considerations
which are relevant and material under explanation (1) are of
such a general application as to support the plea that in a
suit where different causes of action are included and
different reliefs are claimed against different individuals
several decrees are passed and not one. There are cases in
which nore than one decree can be and are passed under the
Code of Cvil Procedure, for instance cases wher e
prelimnary decrees are passed, but the nornmal rule is one
decree is passed in one suit and so we are not prepared to
accede ~to the argunment that the first part of the relevant
cl ause of 'Art. 133(1) should be read on the basis that every
decree passed in-a suit should be held to be a

(1) [1916] 361.C 398; 22 C.WN. 192.
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conposite decree made up of several decrees in respect of
several clainms or reliefs and that the decree appealed from
is only that particular decree which i's. proposed to be
brought in appeal to this Court.

The next question to consider is: what i's the denotation of
the word "decision" used in the said clause. The argunent
for the respondent is that the word "decision" does not mnean
the whole of the decision but the decision on that part of
the controversy between the parties which is brought to this
Court in appeal. In support of the  argunent ‘that the
decision does not mean the entire decision of the tria
court reliance is placed on the provisions of O 20, rr. 4
and 5. Rule 4 of O 20 deals with the judgments of Snal
Cause Courts and judgments of other Courts, and it provides
that the judgments falling under (the first clause need not
contain nore than the points for determ nation and’ deci sion
thereon, whereas the judgnments falling under the /latter
class should contain a concise statenment of the case, the
points for determ nation, the decision thereon and the
reasons for such decision. There is no doubt that the
decision in the context neans the decision on the points for
det erm nati on. That of course is the neaning of the word
"deci sion", but whether or not the word "decision" neans the
decision on one point or the decision of ‘the whole suit
conprising of all the points in dispute between the parties
must inevitably depend upon the context, and the context 1is
plainly inconsistent wth the argunent that the decision
should nmean the decision on a specific point. |If the word
"decree" in the first part of the relevant clause means not
a part of the decree but the whole of the decree then it
woul d be reasonable to hold that the word "decision"  mnust
i kewi se mean the entire decision of the trial court and not
a part of it.

Then it is urged that O 41, r. 33 seens to contenpl ate that
there can be an appeal against a part only of the decree and
so the word "decree" in the first part of the relevant
clause may well mean a part of the decree under appeal. It
is true that under the interpretation clause ins. 2 the
word "decree" neans,

461

inter alia, the formal expression of an adjudication, which
concl usively determnes the rights of parties with regard to
all or any of the matters in controversy in suit, and it 1is
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also true that a party aggrieved by a decree may appeal only
against a part of it and is not bound to file an appea
agai nst the whole of the decree; but we do not see how this
can assist the respondent in contending that the word
"decree" must,, nean a part of the decree when the context
clearly speaks to the contrary. Therefore, we are inclined
to hold that both "the decree" and "the decision" referred
to in the clause mean the decree and the deci si on
respectively taken as a whole and not in part.

The question as to the nmeaning of the word "decision" in the
corresponding provision of the Code of 1882 (s. 596) was
consi dered by the Privy Council in Rajah Tasadduq Rasul Khan
v. Manik Chand (1). The question which arose for the
decision of the Privy Council was whether the appellate
decree in that case was one of affirmance or not. Tile
appel l ate decree had confirned the trial court’s decision
though on different grounds, and so it was urged that the

appel | ate decree was not one of affirnmance. In rejecting
this argument the Privy Council stated that "the natural
obvi ous. ‘and prinma facie neaning of the word "decision" is

decision of the suit by the Court, and that meani ng shoul d
be given to it in the section® (s. 596). The Privy Counci
exam ned the definition of the word "judgment” in the Code
of 1882 and cane to the conclusion that the word "decision”
nmeant the decision of ‘the suit by the trial court and not
the grounds stated in support of the said decision; in the
result it was held that the appell ate decree which confirned
the decision of the trial court though on different grounds
was in |law a decree of affirmance.” It would thus be seen
that this decision undoubtedly supports the conclusion that
the word "decision" in Art. 133(1) should nean not a part of
the decision or the grounds given for it but the decision of
the suit as a whole; and if that be so, the clause could be
harmoni ously construed to mean that in determning the
character of the appellate decree we have to look at the
appel | at e decree as

(1) [21902] L.R 30 I.A 35.
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a whole, conpare it with the decision of the trial court as
a whol e and deci de whet her the appellate decree is one of
affirmance or not. In this enquiry the nature of the
variation nmade whether it is in favour of the intending
appel l ant or otherw se woul d not be rel evant.

It is then argued that this construction is inconsistent
with the provision nmade by Art. 133(1)(a) inh regard to the
value of the subject-matter of the dispute. There is no
doubt that in applying the test of the val ue of the subject-
matter of the dispute what we have to consider is. the
dispute in the Court of First Instance and the dispute on
appeal. In other words, the value of the subject-matter has
to be deternmined by reference to the subject-matter which is
actually the subject-matter of the proposed appeal to this
Court. The argunment is that if for determining the value of
the subject-matter it is necessary to consider only  that
part of the decree and subject-matter which are actually
proposed to be brought to this Court in appeal, in
interpreting the word 'decree” in the relevant clause a
sim |l ar approach should be adopted and only that part of the
decree shoul d be considered which is proposed to be brought
to this Court in appeal. W do not see the materiality of
this consideration nor even its relevance. The test
prescribed by Art. 133(1)(a) is an independent additiona
test and its effect has to be judged by interpreting the
words used by the relevant clause. If the said clause
refers to the amount of the value of the subject-matter
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still in dispute on appeal quite plainly we nust take into
account only the subject-matter in dispute in appeal and
nothing more. The words used in this connection are clear
and unanbi guous but they cannot reasonably control the
meaning of the word "decree"” in the relevant clause which
provides for an additional and an independent condition
Therefore, in our opinion, the argunent based on the
construction of Art. 133(1)(a) is not well founded.
The same coment falls to be nmade in regard to the other
argument based on the provision which requires the High
Court further to certify that the

463
appeal involves sone substantial question of |aw It is
urged that this requirenent has to be satisfied by reference
to that portion of the decree which is proposed to be
brought to this Court under appeal and that would suggest
that even the test of affirmance should be applied by
reference to the part of the decree under appeal and not by
reference to the whole of the appellate decree. Here again
t he wor'ds~ used are that the appeal i nvol ves sone
substantial question of |aw which nust necessarily nmean the
appeal as it is proposed to be brought and that nust refer
only to the decree brought under appeal. Therefore, even
this argument does not afford mmterial assistance in
construing the rel evant clause with which we are concer ned.
There is yet another jargunment which nust be examined, It is
contended that the adoption of the literal construction of
the relevant clause relating to affirmance would lead to
ananol ous and unreasonabl e consequences. It is pointed out
that if the decision of the trial court is wholly confirmed
the intending appellant wuld not be entitledto conme to
this Court as a matter of right unless there is a
substantial question of law. On the'literal construction
however, he would be entitled to come tothis Court even if
there is a very mnor and slight nodification in the
decision of the trial court and that too in his  favour
Prima facie it may no doubt seem sonewhat unreasonable that
even a slight nodification made in the decision should give
the intending appellant the right to cone to this Court;
but, on the other hand, even this position cannot be
regarded as unreasonabl e because it would really be found to
be consistent with the principle underlying the doctrine of
affirmance. Wiat is the basic idea underlying the relevant
provi si on? If two courts which have judged the dispute
between the parties and applied their independent minds to
it agree in their conclusions the appellate decisionis one
of affirmance and unless there is a substantial question of
law no further right to appeal should lie. That is. the
basis of the provision. Wen, however, a variation is /made
by the appellate court it tends to
464
show that the two courts have not entirely agreed and so it
is not a case of affirmance. The extent of the difference
does not matter so mnuch as the fact that there is a
difference in the result, and go in prescribing the doctrine
of affirmance the Constitution nmakers nay well have intended
that the said doctrine should be confined only to cases
where there is a conplete affirmance and not to cases of
partial affirmance. W do not think that the consequence of
the viewwe are inclined to take can be reasonably charac-
terised as opposed to commpn-sense. Besides, if ona fair
and reasonable construction the words used in the relevant
clause lead to the conclusion which we are inclined to draw
it would be unreasonable to limt the scope of the said
wor ds on hypothetical considerations of unr easonabl e
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conseqguences. As we have already observed we are dealing
with a constitutional right conferred on litigants, and,
unless the linitation contended for by the respondent can be
said to flow reasonably fromthe words used in the relevant
clause, it would not be open to us to adopt that limted
construction merely on such hypot hetical considerations.

Then it is urged that the mpjority of the High Courts in
India have taken the sane view which the Madras High Court
has taken in the present case and so we should be slow to

interfere with the majority decision. |In support of this
conclusion the principle of stare decisis is pressed into
servi ce. We are not inpressed by this argument. It is

perfectly true that in construing the clause we would
carefully have to bear in mnd the views expressed by the
majority of our Hgh Courts, but as we have already
i ndicated there is a sharp conflict of opinion on this point
and it can be stated generally that in alnpost all the High.
Courts ~different views have been expressed at one tine or
the other. Besides, it would be singularly inappropriate to
i nvoke the doctrine of stare decisis in a case of this kind
where Hgh Courts have differed and the matter has been
brought to this Court for resolving the said difference of
opinion. In such a case it is open to us, and indeed it is
our duty, to construe the relevant clause and decide which
of the two
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conflicting views should hereafter prevail.  Therefore the
argument based on the practice prevailing in the majority of
the Hi gh Courts in this country is not of
much assi st ance.
At this stage we may deal with another argunent urged by M.
Rama Reddy who appeared for sonme of the respondents. He
contends that in construing the relevant clause we may have
regard to the fact that, the Constitution intended to
restrict the right of the’ appellant to come to this Court
and not to widen it. In support of this argument be relies
on the fact that the value of the subject-matter prescribed
by Art. 133(1)(a) is now made Rs.. 20,000 whereas fornerly it
was Rs. 10,000, and he also relies on the provisions of Art.

133(3) under which no appeal shall lie to the Supreme Court
from the judgment, decree or final order of one judge of a
H gh Court. |In our opinion, there is no substance in this
contention. It is well known that in raising the anbunt of
the value of the subject-matter Art. 133 (1) (a) has nerely
partially recognised the fall in the price of the rupee and
so it cannot be read as showing the intention to restrict
the appellant’s right in any manner. |In regard to the
provisions of Art. 133(3) there is no material change  nade
by the Constitution since the position under s. Il of  the

Code of 1908 as well as s. 597 of the Code of 1882 was
substantially the sane. W would accordingly hold-that in
determ ning the question as to whether the appellate decree
passed by the H gh Court affirmed the decision of the ‘tria
court the appellate decree nmust be considered as a whole in
relation to the decision of the trial «court simlarly
considered as a whole. That is the proper approach in
applying the test of affirmance. |If there is a wvariation
made in the appellate decree in the decision of the tria
court it is not a decree of affirmance and this is not
affected either by the extent of the variation made or by
the fact that the wvariationis made in favour of the
i ntendi ng appel |l ant and not agai nst him

In this connection it would be interesting to refer to three
deci si ons which afford judicial background for

466
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the controversy that has been agitated in the several High
Courts for so nany years past. In Raja Sree Nath Roy
Bahadur v. The Secretary of State for India in Council (1) a
Full Bench of the Calcutta High Court had occasion to
consi der the effect of the relevant provisions of s. 596 of
the Code of 1882. 1In a land acquisition case the applicant
had claimed a sumof Rs. 77,000 odd as the value of his
| and. The Col | ector had assessed the value at Rs. 28, 287.
On a reference the judge upheld the Collector’s award. The
applicant then noved the H gh Court by appeal and in his
appeal he valued his claimat Rs. 49,000. The Hi gh Court
partially allowed the appeal and granted himan additiona
sum of Rs. 7,000. The applicant then applied for leave to
appeal to the Privy Council and urged that the decree passed
by the Hi gh Court on appeal was not a decree of affirmance
and since the test of the value of the subject-matter was

satisfied be was entitled to go.to the Privy Council. Thi s
application was rejected by the H gh Court. "The appellant
desires", ' observed Maclean, C.-J., "to appeal only against

the decision of this Court so far as it affirmed the
deci sion —of the court below, nothing else. This seens to
be, in substance, as far as the subject of the appeal goes,
a decree of affirmance". ~The |learned Chief Justice also
added that whilst the decree of the High Court nodified in
the petitioner’s favour the original decree, as regards the
subj ect-matter of the proposed appeal to H's Mjesty in
Council it nost certainly affirmed the decree of the first
court. This judgnment was pronounced in 1904; and the
construction which it put on the relevant clause of s. 596
is in conformty with the views for which the respondents
contend in the present appeal.-

The same point was raised before the Privy Council in
Annapur nabai v. Ruprao (2). In that case the plaintiff who
clainmed to have been adopted by the senior w dow of | Shanker
Rao sued the junior wi dow of Shanker Rao (defendant 1) as
well as the person who clainmed to have been adopted by her
(defendant 2) for possession of half the property of
Shanker Rao.

(1) (1904) 8 CWN. 294.

(2) (1924) L.R 51 I.A 319.

467

Both the defendants denied the plaintiff’ s adoption | and set
up the adoption of defendant 2. The trial court held that
the plaintiff's adoption had been proved and that the
al  eged adoption of defendant 2 had not been proved. It,
however, found that the plaintiff was bound to  provide
mai ntenance for defendant | at the rate of  Rs. 800 per
annum Def endant | had in that behalf claimed 'Rs., 3,000
per annum for( her maintenance out of the estate. Upon
appeal by the defendants to the Court of the Judicia
Conmi ssioner the trial court’'s decree was nodified by
increasing the maintenance fromRs. 800 to Rs. 1,200 per
annum In other respects the decree was affirmed. The
defendants then applied to the Court of the Judicia
Conmi ssioner for leave to appeal to the Privy Council
Their argunent that they were entitled to appeal to the
Privy Council was rejected on the ground that the appellate
decree was one of affirmance, and that a small change made
by it in favour of the defendants did not affect that
position. It was this decision which was chall enged before
the Privy Council. Lord Dunedin, who delivered a very short
j udgrment on behalf of the Board, stated that in the opinion
of their Lordships the contention of the petitioners’ coun-
sel as to the effect of s. 110 of the Code of Civil Proce-
dure is correct, and the petitioners had a right of appeal
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In other words, this decision clearly shows that though the
trial court’s decision had been varied to some extent in
favour of the intending appellants it was held that the
appel l ate decree was not one of affirnmance and so the
i ntendi ng appellants were entitled to obtain | eave to appea
to the Privy Council. It does appear that the appellants in
that case confined their appeal only to the amunt of
nmai nt enance having regard to the concurrent findings nade by
the courts belowin respect of other matters; and so the
special leave granted to themwas linmted to the question of
the said mai ntenance all owance. That, however, had nothing
to do wth the decision of the Privy Council as to the
character of the appellate decree. The appellants did not
want to agitate the other points and asked for permission to
l[imt their appeal only to

468

the question of their maintenance; that is about all. Thus
it is clear that the decision of the Privy Council in that
case construed the relevant provisions of s. 110 literally

and held that if the appell ate decree nakes any variation in
the decision of the trial court-may be in favour of the
i ntendi ng appellant-it is not a decree of affirnmance and the
i ntendi ng appell ant was entitled to go to the Privy Counci
in appeal. It is true that the judgment does not -purport
to discuss the question of construction but the conclusion
has been enphatically recorded and there can be no doubt
that conclusion proceeds on the literal construction of s.

of the Code. This judgnent was pronounced in 1924.
Three years later the same question arose  before the
Calcutta Hgh Court. in Narendra Lal Das Chaudhury v.
Gopendra Lal Das Chaudhury (1). 1In that case the ‘intending
appel l ant had brought a suit for partition of the joint
famly property valued at Rs. 10, 00, 000. A prelimnary
decree was passed agai nst which an appeal was brought to the
H gh Court. It appeared that the first question which the
plaintiff-appellant raised was that the prelimnary decree
had given hima snaller share inthe property than what he
was entitled to get. This contention was upheld by the Hi gh

Court and in consequence his share was increased. |In that
respect the Hi gh Court reversed the finding of the tria
Court. On other points raised by the plaintiff —appell ant

the High Court confirmed the judgnent of the trial court.
It was against this appellate decision that an application
was made for leave to go to the Privy Council; and it -was
urged that as a result of the decision of the Privy Counci

in Annapurnabai’s case (2) the appellant was entitled to
obtain |eave; and that squarely raised the question about
the effect of the decision in Annapurnabai’s case  (2).
Chief Justice Rankin took the view that the only effect of
the said decision was to reverse the conclusion of the
Calcutta High Court in Raja Sree Nath Roy’'s case" (3) and

not hi ng nore. "It appears to ne", observed the learned
Chi ef

(1) A1.R 1927 Cal. 543. (2) (1924) L.R 51 I.A 319.
(3) (1904) 8 CWN. 294,
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Justice, "that the case of Annapurnabai (1) is not in itself
a sufficient authority to justify this Court in abandoning
the principle which it has with other H gh Courts acted
upon; that is to say, | do not think that it shows that it
is an erroneous view that we have to |l ook to the substance
and see what is the subject nmatter of the appeal to His
Maj esty in Council". The |learned Judge then proceeded to
express his doubt as, to whether "in the end even that
principle would be found to be in accordance wth the

110
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construction to be put upon s. 110", but he added, "this
Court and other H gh Courts have for nany years acted upon
that principle and | amnot prepared to accept the case of
Annapur nabai a,; going further than this that where there is
a dispute as to the amount of decree or as to the anount of
damages the reasoning of Raja Sree Nath Roy’'s case (2) is
not a correct application of that principle". "W my take
it", said the | earned Chief Justice, "that where the anount
is a question in dispute the fact that the courts differ and
that the higher court differs in favour of the applicant
does not nean that the decision is one of affirmance, but |
amnot, in a case of this kind, prepared to say that because
on a totally different point, nanely, a point about the
share, the applicant has succeeded and succeeded altogether
so that he has no further grievance in that matter, he can
wi t hout show ng a substantial question of |aw have a right
to litigate wupon-other points upon which both the courts
have beenin agreenent”. It is the interpretation thus put
by Chief Justice ~Rankin on the decision in the case of
Annapur nabai® (1) that subsequently becane the starting point
of el aborate discussion inwhich|legal subtlety was pressed
into service and distinction was made between action ari sing
on a single cause of action and giving rise to a single
claimand actions in which different causes of actions were
conbi ned against /different persons and different reliefs
were clainmed. As we have just indicated, the | earned Chief
Justice undoubt edl y entertained a -doubt as to t he
correctness of the test of substance which was then applied
by sone of the Hi gh
(1) (1924) L.R 51 I.A 319-
(2) (1904) 8 C.WN. 294.
60
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Courts in interpreting the provisions of 's. 110 of the Code.
One feels tenpted to observe with respect that if the
| ear ned Chief Justice had examined the guestion of
construction afresh wthout reference to the prevailing
practice or the decisions already pronounced by |ndian High
Courts he mght have adopted the literal construction 'of s.
110 and in that event perhaps all . controversies that
subsequently arose nay have ’'been avoi ded.
It nowremains to indicate very briefly the position taken
by different High Courts in this controversy. In Chittam
Subba Rao v. Vela Mankanni Chel anayya (1) a Full _Bench of
the Mdras High Court was constituted to ~deal ~with  this
poi nt because reported decisions of the said Court showed a
di fference of approach and a conflict of opi ni on.
Raj amannar, C. J., who delivered the judgnent of the . Ful
Bench, carefully examned the previous decisions of the
Court and evol ved three principles to govern the decision of
the point. These principles have been stated in the
j udgrent t hus
(i) If the judgment or decree of the  High
Court varies the decision of the | ower court
in respect of a matter in controversy in the
proposed appeal to the Privy Council, then
there is a right of appeal not only to the
person against whomthe variation has been
made, but even to the party in whose favour
the wvariation has been made. But it is
necessary that the matter in respect of which
there has been a variation should be the
subj ect-matter of the proposed appeal to the
Privy Counci |
(ii) A matter in controversy cannot be split
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up or analysed or dissected into conponent
parts or arbitrary divisions. The true test
will be to determine the nature of the dispute
or controversy.

(iii) If the matter in respect of which there
has been a variation is not the subject-matter
of the proposed appeal, then such variation
woul d not confer a right of appeal as regards
matters unconnected with the matter in respect
of which there has been a variation. Ex
hypot hesi, this wll be the case when the
variation has been conpletely in favour of the

applicant.
(1) [.L.R [1953] mad. 1
471

Havi ng evol ved these principles the learned Chief justice
observed that every one of the decisions cited before the
Court can be justified by an application of the principles
thus set up. It isevident fromthe judgnent that the task
which the “Full ~Bench attenpted to achieve was one of
reconciling the different expressions of opinion found in
the reported decisions of the Court. In doing so nore
attention has naturally been paid to the said decisions and
the reasons on which they were based than to the words used
in Art. 133 itself., 1In regard to the said Article the |ear-
ned Chi ef Justice has observed that courts cannot add to the
| anguage actually enployed and thus give -an unwarranted
extension to the scope of the statutory provision. "At the
same time, | do not think", observed the I|earned Chief
Justice, "that the letter of the statutory provisions should
conpel a Court to an unreasonable construction if it 1is
possible to take a reasonable view by taking the letter of
the provision along with its substance". Assunming that this
principle can be legitimately invoked in construing a con-
stitutional right of naking an appeal it nmust be borne in
mnd that hypothetical considerations about unreasonable
consequences would not justify the inposition of a /strained
neaning on the relevant words used in the Article: If in
di scussing the problemwe first begin with the enquiry as to
what woul d be reasonabl e, and havi ng reached a conclusion in
that behalf on a priori consideration.if we seek-to inport
that conclusion on the words used in Art. 133 that woul d not
be a proper approach to adopt. The proper approach to adopt
would be to take the material words as they occur —in Art.
133 and construe themfairly and reasonably. W have
already indicated our conclusion on a fair and reasonable
construction of the clause. The Madras decision  no doubt
attenpted to find principles on which its previous decisions
could be explained and has in fact evolved three / such
principl es. Even if these principles are assumed to be
| ogi cal and consistent with each other and even if they are
assuned to explain the earlier decisions of the Court it
does not follow that the said principles can

472

be legitimately assimlated within the scope of the Article
because it seens to us that unless words are added in the
Article and the neaning of the words used is unduly strained
it would be difficult to justify the said principles as
flowing fromthe said Article. This Madras view has been
applied by the Andhra Hgh Court in V. Lakshm narayana
Sastry v. V. Sitaranmm Sastry (1). The ngjority 'judgnent
of the Allahabad High Court in Rani Fateh Kunwar v. Raja
Durbijai Singh(’) which in fact preceded the Madras deci sion
has adopted substantially the same approach and has cone to
the sanme conclusion. M. Justice Bhargava, who agreed with
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the mpjority decision, has, however, placed his conclusions
on grounds simlar to those which we have adopted. To the
same effect are the decisions of the Assam Bonbay, Msore
and Nagpur High Courts (vide: G C. Bardoloi v. Collector of
Kanrup (3), Kapurji Mgniramyv. Pannaji Debichand (4), Govind
Dhondu Kul karni v. Vishnu Keshav Kul karni (5) Kanakar at hnamma
v. V. S. Loganat ha Mudali ar (6) Rancthandra v. Ganpat
(7). The Calcutta Hi gh Court has generally adopted the view
taken by v. Rankin, C. J., but as its decision in Probodh
Chandra Roy v. Hara Hari Roy (8), shows the practice in the
Calcutta Hi gh Court appears to be to treat the point as one
of doubt and as Chief Justice Chakravarti has observed
"where there is a doubt | would resolve it by deciding in
favour of the applicant and granting himleave". On the
ot her hand, the Full Bench decision of the Punjab Hi gh Court
in Union of Indiav. Kanahaya Lal Sham Lal (9) and the
maj ority decision of the Patna Hi gh Court in Kanak Sunder v.
Ram Lakhan have taken the view whi ch we have adopt ed.

Before. we part with this appeal we would like to nake it
clear that if an appellate decree confirns the decision of
the trial court but nerely nmakes a variation in regard to
the order as to costs such a variation

(1) A 1.R 1959 Andh. 20.

(2) I.L.R [1952] 2 All. 605.

(3) A 1.R 1952 Ass. 134.

(4) 31 B.L.R 619, S.C.; A l.R 1929 Bom 359.
(5) 1.L.R [1948] Bom 881.

(6) A 1.R 1959 MYS. 112.

(7) 1.L.R [1953] Nag. 784.

(8) A 1.R 1954 Cal. 618.

(9) 1.L.R [1957] Punj. 255.

(10) 1.L.R [1956] 35 Pat. 499.
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woul d not affect the character of the decree which would in
| aw anpbunt to a decree of affirnance, whether the wvariation
as to costs is made in favour of one party or the other
The position with regard to interest, however, is different;
for instance, inregard to a claimfor interest before the
date of the decree which is a part of the dispute between
the parties if the appellate court nakes a variation in
respect of the award, of interest that would affect the
character of the appellate decree. Unlike the order of
costs which is entirely in the discretion of the Court under
s. 35 of the Code of G vil Procedure an order as to interest
whi ch the Court can nmake under s. 34 of the Code forms  part
of a dispute between the parties, and in that sense if a
variation is made in regard to it is an integral part of
the decision or the decree. In this connection it may  al so
be necessary to make it clear that if the appeal court nakes
a variation in the decision of the trial court” either
because a concession has been nade in that behalf- or the
vari ation has been obtained by parties by consent or ‘a part
of the subject matter covered by the decree has  been
wi t hdrawn such variation cannot affect the character of the
appel | ate decree. The principle of affirnmance on which the
provi sion rests postulates either affirnance or variation by
the appeal court as an act of adjudication and that
necessarily neans the decision. of the appeal court on the
nerits.

The result is the appeal nust be all owed, the order passed
by the Hi gh Court by which the appellant’s application for
certificate has been refused nmust be set aside and the
matter sent back to the Hgh Court for disposal in
accordance with law. Parties to bear their own hearing
costs but the respondent to pay the cost of court fees which
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the appellant would have had to pay if he had not been

al l owed to appeal as a pauper.
Appeal al | owed.
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