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These appeal s are directed agai nst the judgnents
rendered by a Division Bench of the Al ahabad H gh Court.
The main judgrment was rendered in Gvil Msc. Wit Petition
no. 5859 of 1999 which is the subject-matter of challenge in
Cvil Appeal No. 7965 of 2001.  Foll owi ng the judgnent
rendered in the said case other wit petitions were di sposed
of. In each of the wit petitions filed before the Hi gh
Court correctness of the electricity bills raised by the
appel l ant no.1-Utar Pradesh State Electricity Board
(hereinafter referred to as the 'Board’') was questioned.

The High Court by the inpugned judgnent held that the Board
was as authority under Article 12 of the Constitution of
India, 1950 (in short 'the Constitution’) and simlar was
the position so far as the wit petitioners are concerned
who according to the H gh Court were Public Sector
Undertakings. The High Court held that in cases where the
di spute involves the State Governnent and a Public Sector
Undertaking, Conmmttee in the line indicated by this Court
in Gl and Natural Gas Commi ssion and Another v. Coll ector
of Central Excise [1992 Supp(2) SCC 432] (for convenience
referred to as ONGC-1) should be set up. Accordingly it was
observed that the wit petitioners would nove the State
through the Chief Secretary to constitute a Conmittee to
resol ve the dispute. Further direction was given to the
effect that the power supply to the wit petitioners was not
to be discontinued.

According to the appell ant-Board factual position is as
follows: -

State CGovernment issued a notification under Section
22-B of the Indian Electricity Act, 1910 (in short
"Electricity Act’) titled as Utar Pradesh Electricity
(Regul ation of Distribution, Consunmption) Oder 1972 (in
short the '1972 Order’) which inposed certain restrictions
on various categories of consuners for using electricity
during certain periods. The 1972 Order was repealed and in
the year 1977 another Notification under Section 22-B, known
as Uttar Pradesh Electricity (Regul ation of Supply,
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Distribution, Consunption and Use) Order 1977 (in short
'1977 Order’) was issued. In this order consuners were

di vided into several categories and so far as the Industria
Consuners are concerned two categories were indicated. They
are "Continuous Process |Industries Power Consuners" and
"Non-conti nuous Process |Industries Power Consuners". List
of consuners belonging to the aforesaid category was annexed
as Annexure 2 of the said Order. It was provided in the
1977 Order that Non-continuous Process Industries Power
Consumers woul d not use electricity from 18.00 to 22.00
hours every day. It neant that the distinction between the
Conti nuous Process Industries Power Consuners and the Non-
Conti nuous Process |ndustries Power Consuners was that peak
hours restrictions, not to use electricity were not
applicable in case of Continuous Process Industries Power
Consuners. The spinning nmills and textiles MIIs were
exenpted from observing power cutting during peak hours as
per clause 8 of the Order and thus these industries also
were covered by category "Continuous Process Industries".

The Wit Petitioners were co-operative societies
regi stered under Uttar Pradesh Co-operative Societies Act,
1965. Undi sputedly they had entered into agreenents with the
Board and one of the clauses in the agreenent provided that
supply shall be avail able to the consumers continuously
during 24 hours of each day and throughout whol e period of
agreenment. This Cause was however, subject to the follow ng
restrictions:

"Supplier shall not be responsible for the
danmages or ot herwi se on-account of accidenta
interruption of supply or stoppage or
deficiency of energy caused by any order or
direction issued by the Governnent of U_P. or
resulting fromfire, flood, tenptest or any
accident or fromany strike or | ock out of
wor kers or from any other cause beyond the
control of the supplier but the supplier shal
nake every effort to restore the supply as
soon as possible."

Cl ause 20 of the Agreenent provided that in case of any
di spute between the consuner and the Board the matter was to
be deci ded by a person nomi nated by the Chairman of the
Board and the dispute can only be referred when the consuner
pays out standi ng dues. The said cl ause reads as follows:

"I'f any question or dispute or difference
ari ses between the parties to this agreenent
as to the interpretation or effect of any
provi sions or clause herein contained or the
construction thereof or as to any other matter
thereof or the rights, duties or liabilities
of either party in connection therewith, such
guestion, dispute or difference shall be
referred to the arbitration of the Chairnan
U P. State Electricity Board or the person
nom nat ed by himand the award/ deci sion of the
said arbitrator shall be final and binding
upon the parties.

Provided that if the question, dispute or
difference relates to or concerns any dues
chargeable to the Consuner in terns of this
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agreenment, no reference to arbitration shal

at the instance of such consumer be made til
the consuner has either deposited with the
supplier the anpunt of dues in dispute or

di fference or given a Bank CGuarantee of such
amount in favour of the Supplier valid upto
the period of one year fromthe date in which
the award becomes final or the amount or dues
is cleared, whichever is earlier.”

In the year 1984 in exercise of powers conferred under
Section 49 read with Section 79 of the Electricity Supply
Act, 1948 (in short the "Supply Act’) the Uttar Pradesh
El ectricity Supply (Consunmers Regul ation) 1984 (in short the
"Regul ations’) was framed. The regul ations have statutory
force and Regul ation 14 has consi derabl e significance so far
as the present cases are concerned. It reads as follows:

"Regulation 14 : Failure of supply

The supplier shall not be liable for
any claimfor any | oss, damage or
conpensati on, whatsoever arising out of any
accidental failure of supply or stoppage or
curtail ment of dimnution or variation in
supply or for failure restoring as a result
of any direct or indirect strike or order of
the CGovernnment or other conpetent Authority
in regard to distribution of power or due to
war, nmutiny, commotion, Riot, strike,

| ockout, fire flood, |ighting earthquake or
ot her causes beyond the control of the
supplier.”

In 1986 a Notification dated 28.1. 1986 was i ssued
categorizing the industrial consuners into two categories
i.e. Continuous Process Industries and Non- Conti nuous
Process Industries. Challenging the different rates fixed
by the Board, wit petitions were filed which were dism ssed
by the Hi gh Court upholding the validity. It was held that
it was a valid classification. Board felt that the |anguage
of the Notification dated 28.1.1986 was not very clear and
therefore a corrigendum was issued clarifying the position
that Continuous Process Industries which are not observing
peak hours restrictions have to pay higher charges. Wit
Petitions were filed challenging the | evy of higher charges.
The High Court allowed the levy fromthe date the
corrigendum was issued. The Board has fil ed appeal s
qguestioning the High Court’s view. During pendency of the
appeals, wit petitions were filed alleging that
uni nterrupted power supply was not given though higher rates
were being charged. Therefore, it was clainmed that anpunts
pai d, which were in excess of the anmounts payable, should be
adj usted against the future bills along with interest.  The
Hi gh Court by its inpugned order held that the wit
petitioners and the Board were 'State’ within Article 12 of
the Constitution, and directed a resolution of the dispute
by a person to be nom nated by the Chief Secretary of State
of UP. It held that wit petitioners were "Public Sector
Undert aki ngs”.

According to the | earned counsel for the appellant \026
Board and its functionaries, the approach of the H gh Court
is clearly erroneous. Huge anobunts have not been paid by
the respondents-wit petitioners. Wat was chal |l enged before
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the H gh Court was the |l evy of higher charges on the

al l egation that uninterrupted power supply was not given.
The decision in ONGC-I case (supra) has no application to
the facts of the present case. In any event, the H gh Court
shoul d not have passed a bl anket order of stay.

Learned counsel for the respondents on the other hand
submitted that the respondents are entitled to receive sone
amount fromthe appellants. According to him the paynent
raised is absolutely unreasonable and w thout any basis. It
was al so submitted that disputes between public sector
undert aki ngs and the State should be resolved in the |line
suggested by this Court in ONGC-I case (supra). There is
nothing wwong in the High Court’s order granting interim
protection.

In ONGC-|1 case (supra) it was felt desirable that to
avoi d unnecessary litigation, disputes between the
Governnment's and the Public Sector Undertakings should be
sorted out by a Cormittee to be constituted. It was pointed
out that nost of the disputes between the Public Sector
undert aki ngs and the Governnent get resolved by neeting of
m nds.

It is certainly desirable that inter-departnenta
di sputes and di sputes between Governnents and Public Sector
Undert aki ngs should be sorted out in the manner suggested by
this Court in ONGC-| case (supra).

The stand of the | earned counsel for the Board is that
the operation of the Hgh Court’s order was stayed and,
therefore, the Conmttee as directed by this Court has not
been set up. The quantum of arrears in different cases has
been set out in the affidavit filed by the appell ant-Board.
They are as foll ows:

1. CIVIL APPEAL NO. 7965 Rs. 1, 65, 49,000/ -

2. ClVIL APPEAL NO. 7968 Rs. 6, 26,73, 485/ -

3. ClVIL APPEAL NO. 7970 Rs. 16,62, 497/ -

4. ClVIL APPEAL NO. 7971 Rs 1,04, 11, 681. 02/ -
5. CIVIL APPEAL NO. 7972 Rs. 1,88, 85, 823/ -

6. ClVIL APPEAL NO. 7990 Rs. 4,98, 42, 000/ -

H gh Court equated the Board with the State Governnent
and held that the wit petitioners who were co-operative
soci eties were public sector undertakings.

The Hi gh Court’s viewis clearly untenable. Board
cannot be equated with State Government. Section 80 of the
Code of Civil Procedure, 1908 (in short "CPC) is a pointer
in that regard. Co-operative Societies and Pubic Sector
Undert aki ngs are conceptually different. The Board is a
Public Sector Undertaking and not a State Government
departrent. It may be "State" for the purpose of Article
12 of the Constitution. There the simlarity ends. Co-
operative Societies (wit petitioners) cannot be, w thout
exam nati on of relevant factual aspects, equated with Public
Sector Undertaking. The High Court has cone to abrupt
conclusion that they are Public Sector Undertakings w thout
i ndi cating any reason for such conclusion. The H gh Court,
therefore, was wong in applying ratio of ONGC-I case
(supra) to the facts of the present cases.

The view in ONGC-1 case (supra) was further el aborated
in Gl and Natural Gas Commission v. C.C E. 1995 (Supp.) 4
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SCC 541) (For sake of convenience described as ONGC-11). It
was noted in G| and Natural Gas Conmission v. C.CE.
(2004(6) SCC 437) (for conveni ence described as ONGC-111)
that sonme doubts and problens arose in the working out of
the arrangenents in terms of the order of this Court dated
11.10. 1991 (ONGC-11 case (supra). It was noted in ONGC-I1I
case (supra) as follows:

"There are sonme doubts and probl ens that
have arisen in the working out of these
arrangenents which require to be clarified
and sonme creases ironed out. Sonme doubts
persist as to the precise inport and

i mplications of the words "and recourse to
litigation should be avoided". It is clear
that the order of this Court is not to the
effect that \026 nor can that be done \026 so far
as the Union of I'ndiaand its statutory
corporations are concerned, their statutory
renmedi es ‘are effaced. |ndeed, the purpose of
the constitution of the Hi gh-powered
Conmittee was not to take away those
renedi es. The relevant portion of the order
reads: (SCC pp. 541-42 para 3)

"3. We direct that the CGovernnent
of India shall set up a conmittee
consi sting of representatives fromthe
M nistry of Industry, the Bureau of
Public Enterprises and the Mnistry of
Law, to nonitor disputes between
Mnistry and Mnistry of the Governnent
of India, Mnistry and public sector
undert aki ngs of the Governnent of I|ndia
and public sector undertakings in
bet ween t hensel ves to ensure that no
litigation cones to court or to a
tribunal wi thout the matter havi ng been
first exam ned by the Conmittee and its
clearance for litigation. The
Covernment may include a representative
of the Mnistry concerned in a specific
case and one fromthe Mnistry of
Fi nance in the Comrittee. Senior
of ficers only should be nomi nated so
that the Conmittee would function with
status, control and discipline.”

It is abundantly clear that the nachinery
contenplated is only to ensure that no litigation
cones to court without the parties having had an
opportunity of conciliation before an in-house
commttee."

The matter was again exam ned in the case of Chief
Conservator of Forest v. Collector (2003(3) SCC 472). In
Paras 14 and 15 it was noted as foll ows:

"“Under the schene of the Constitution,
Article 131 confers original jurisdiction on
the Supreme Court in regard to a dispute
between two States of the Union of India or
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bet ween one or nore States and the Union of
India. It was not contenplated by the franers
of the Constitution or the CP.C. that two
departments of a State or the Union of India
will fight alitigation in a court of law It
is neither appropriate nor permssible for
two departnments of a State or the Union of
India to fight litigation in a court of |aw

I ndeed, such a course cannot but be
detrimental to the public interest as it also
entail s avoi dabl e wastage of public noney and
time. Various departnments of the CGovernnent
are its linbs and, therefore, they nmust act
in co-ordination and not in confrontation
Filing of a wit petition by one departnent
agai nst the other by invoking the

extraordi nary jurisdiction of the H gh Court
is not only against the propriety and polity
as it smacks of indiscipline but is also
contrary to the basic concept of |aw which
requi res that for suing or being sued, there
nmust be either a natural or ajuristic
person. The States/Union of I ndia nust evolve
a mechanismto set at rest all inter-
departnental controversies at the |evel of
the Government and such matters shoul d not be
carried to a court of law for resol ution of
the controversy. In the case of disputes

bet ween public sector undertaki ngs and Uni on
of India, this Court in Gl and Natural Gas
Comm ssion v. Collector of Central Excise
(1992 Suppl. (2) SCC 432) called upon the
Cabi net Secretary to handle such matters. In
G|l and Natural Gas Conmission & Anr. v,

Col  ector of Central Excise (1995 Suppl. (4)
SCC 541), this Court directed the Centra
Government to set up a Conmttee consisting
of representatives fromthe Mnistry of

I ndustry, the Bureau of Public Enterprises
and the Mnistry of Law, to nonitor dispute
between Mnistry and Mnistry of the
CGovernment of India, Mnistry and public
sector undertaki ngs of the Governnent of

I ndia and public sector undertakings in

bet ween t hensel ves, to ensure that no
[itigation comes to court or to a Tribuna

wi t hout the matter having been first exam ned
by the Cormmittee and its cl earance for
litigation. The Governnent nmmy include a
representative of the Mnistry concerned in a
specific case and one fromthe Mnistry of

Fi nance in the Committee. Senior officers
only should be nom nated so that the
Conmittee would function with status, contro
and di sci pline.

The facts of this appeal, noticed above,
make out a strong case that there is a felt
need of setting up of simlar committees by
the State Governnent also to resolve the
controversy arising between various
departrents of the State or the State and any
of its undertakings. It would be appropriate
for the State Governnments to set up a
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Conmittee consisting of the Chief Secretary
of the State, the Secretaries of the
concerned departnments, the Secretary of Law
and where financial comitments are involved,
the Secretary of Finance. The decision taken
by such a commttee shall be binding on al
the departnments concerned and shall be the
stand of the CGovernment. "

The directions as noted above were quoted in Mahanagar
Tel ephone Nigam Ltd. v. Chairman, Central Board, Direct
Taxes and anot her (2004(6) SCC 431) and were adopted in

paragraph 8. It was noted as follows :

"“Undoubt edly, the right to enforce a
right in a court of law cannot be effaced.
However, it must be remenbered that courts
are overburdened witha | arge nunber of
cases. ' The majority of such cases pertain to
CGover nrent Departnents and/ or public sector
undertakings. As is statedin Chief
Conservat or of Forests’ case [2003] 3 SCC 472
it was not contenplated by the franers of the
Constitution or the Civil Procedure Code that
two departnments of 'a State or Union of India
and/ or a departnent of the Governnent and a
public sector undertaking fight a litigation
in a court of law Such a course is
detrimental to public . interest as it entails
avoi dabl e wastage of public nobney and tine.
These are all |inbs of the Governnment and
must act in co-ordination and not
confrontation. The nechanismset up by this
court is not, as suggested by M.
Andhyarujina, only to conciliate between
CGovernment Departnents. It is also set up for
pur poses of ensuring that frivolous disputes
do not come before courts without clearance
fromthe H gh Powered Conmittee. If it can,
the H gh Powered Conmittee will resolve the
di spute. If the dispute is not resol ved the
Conmi ttee woul d undoubtedly give cl earance:
However, there could also be frivol ous
litigation proposed by a departnent of the
Government or a public sector undertaking.
This could be prevented by the H gh Powered
Conmittee. |In such cases there is no question
of resolving the dispute. The Comm ttee only
has to refuse permission to litigate. No
ri ght of the Departnent/public sector
undertaking is affected in such a case. The
[itigation being of a frivolous nature nust
not be brought to court. To be renmenbered
that in alnmost all cases one or the other
party will not be happy with the decision of
the H gh Powered Conmittee. The dissatisfied
party will always claimthat its rights are
af fected, when in fact, no right is affected.
The Conmittee is constituted of highly placed
of ficers of the Governnent, who do not have
an interest in the dispute, it is thus
expected that their decision will be fair and
honest. Even if the Departnent/public sector
undertaking finds the decision unpal atabl e,
di scipline requires that they abide by it.
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O herwi se the whol e purpose of this exercise
will be |ost and every party agai nst whomthe

decision is given will claimthat they have
been wronged and that their rights are

af fected. This should not be allowed to be
done. ™"

The ONGC | to Ill cases (supra), Chief Conservator’s
case (supra) and Mahanagar Tel ephone’s case (supra) dea
with disputes relating to Central Government, State
CGovernment and Public Sector Undertakings. They have no
application to the facts of these cases as the H gh Court
has not indicated any reason for its abrupt conclusion that
the wit petitioners are Public Sector Undertakings. In the
absence of a factual determination in that regard, the
deci si ons can have no application

Accordingly, we set aside the inmpugned judgnments of the
Hi gh Court and remt the matter for fresh consideration of
the cases. As the matter is pending consideration for a | ong
time, it would be appropriateif the wit petitions are
di sposed of early. It is nmade clear that if parties place
material to show that wit petitioners are Public Sector
Undert aki ngs then the H gh Court can direct action in line
with Chief Conservator of Forest’'s case (supra) and not
ot herw se.

The appeal s ‘are accordingly di sposed of. No costs.




