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ACT:

Payment of Bonus Act 1965

Act whether exhaustive on the law relating to bonus-
‘ Attendance bonus’ being paid prior to Act-Enployees whet her
entitled to ‘attendance bonus’ over and above profit bonus
payabl e under the Act.

HEADNOTE:

The workmen working in the establishnent of the first
respondent were being paid ‘attendance bonus’. The question
whet her the worknen were entitled to paynent of bonus under
the Paynent of Bonus Act, 1965, over and above the
‘attendance bonus’ was referred to adjudication 'under
Section 10 of the Industrial Disputes Act 1947. The Tri buna
held in favour of the worknen. Before the Hi gh Court the
enpl oyer contended that when bonus was bei ng -pai d under the
Act the worknen were not entitled to separate ‘attendance
bonus’. The Hi gh Court, relying on the decision of this
Court in Sanghi Jeevaraj GChewar Chand & Ors. v. Secretary,
Madras Chillies, Gains Kirana Merchants Wrkers’~ Union &
Anr. (1969) 1 S.C R 366 held that the workmen were not
entitled to paynent of ‘attendance bonus’.

Al'l owi ng the appeal
N

HELD: 1. Both the Tribunal and the H gh  Court
concurrently held that the workmen in the establishnment had
been receiving ‘attendance bonus’ from before. ‘Attendance
bonus’ being outside the purview of the Bonus Act, the High
Court was not right in vacating the award of the Tribunal
[928 E-F, 931 A]

2. In Ghewar Chand’s case on which the Hi gh Court
relied, the question was not whether after the Bonus Act
cane into force, the other types of bonus hitherto paid
caused to be payable. This question was directly considered
in Munbai Kangar Sabha, Bombay v M's Abdul bhai Fai zul | abha

& Ors.(1976) 3 SCR 591 and held that the Act |eaves
unt ouched customary bonus. [929 A-B, 930 H

3. In the instant case, if the enployer had not
chal |l enged the award the worknmen woul d have had the benefit
of the bonus nore than a decade back. That justifies the
awar di ng of interest at 9% per annum [931 B-(]
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JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1851 of
1974.

Appeal by Special Leave fromthe Judgnent and Order
dated the 24th October, 1973 of the Patna Hi gh Court in
C.WJ.C No. 613 of 1970.

R K. Garg and V.J. Francis for the Appellant.

L.C. Goyal for the Respondents.

The Judgrment of the Court was delivered by

RANGANATH M SRA, J. This appeal by special leave is
directed against the .decision of the Patna Hi gh Court
guashing an award of~ the Industrial Tribunal of Bihar in
exerci se of jurisdiction under Article 227 of t he
Constitution and the worknen’s union has carried the appeal

Two ~di sputes were referred to adjudication under
section 10 ~of the Industrial D sputes Act but the appeal is
confined to only one, wviz., "whether the worknen are
entitled to payment of bonus - for the year 1966-67 under the
Payment of Bonus Act -~ over and above the ‘attendance bonus’
which is being paid inthis establishnment? If so, what
shoul d be the quantum of bonus?" The Tribunal found that the
wor kmen were entitled to attendance bonus over and above the
bonus payabl e under the Paynent of Bonus Act, 1965 (‘Act for
short), and specified the amount ~as required under the
reference. The enpl oyer chall enged the Award before the Hi gh
Court and contended that no separate attendance bonus was
payabl e when bonus was bei ng pai d under the Act. A Division
Bench of the High Court cane to hold, concurring with the
Tribunal, that the workmen in the —establishnent had been
recei ving attendance bonus from before  and proceeded to
exam ne whether such attendance bonus was included in the
bonus payable to the worknmen under the Act or could be
cl ai med over and above the statutory bonus. Relying on the
observations of this Court in Sanghi Jeevaraj Ghewar Chand &
Os. v. Secretary, Madras Chillies, Gains Kirana Merchants
Worker's Union & Anr. (1), the Court cane to-the conclusion
that the workmen were not entitled to paynent of -attendance
bonus for the year 1966-67 and accordingly vacated the
Awar d.

929

In Ghewar Chand’'s case (supra) as rightly observed by
the High Court the question for consideration was not
whet her after the Act canme into force and statutory bonus
becane payabl e, other types of bonus hitherto paid ceased to
be payable. On the other hand, in a | ater case Minbai Kangar
Sabha, Bonbay v. Ms. Abdul bhai Faizul | abhai & O's.(2). this
Court considered the question directly. The later case al so
referred to Ghewar Chand’'s case and ultinmately hel d:

"It is clear further fromthe long title of the

Bonus Act of 1965 that it seeks to provide for bonus to

persons enployed ‘in certain establishments’ not in-al

establ i shnents. Mreover, custonmary bonus does not
require calculation of profits, available surplus,
because it is a paynment founded on long usage and
justified often by spending on festivals and the Act
gi ves no guidance to fix the quantum of festival bonus;
nor does it expressly w sh such a usage. The concl usi on
seens to be fairly clear, unless we strain judicia
synpathy contrariwi se, that the Bonus Act dealt with
only profit bonus and matters connected therewi th and
did not govern customary, traditional or contractua
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bonus. "
Referring to Ghewar Chand's case, Krishna Ilyer, J. in this
| atter case indicated

"...S80 viewed, we are able to di scern no
i npediment in reading Ghewar Chand as confined to
profit-bonus, |leaving roomfor non-statutory play of
customary bonus. The case dealt with a bonus claimby
two sets of worknen, based on profit of the business
but the worknen fell outside the anbit of the
| egi sl ati on by express exclusion or exenption. Nothing
relating to any other type of bonus arose and cannot be
inmpliedly held to have been decided. The governing
principle we have to appreciate as a key to the
understanding of Ghewar Chand is that it relates to a
case of profit ~bonus urged under the Industria
Di sputes Act by two sets of worknmen, enployed by
establishments which are either excluded or exenpted
fromthe Bonus Act. The nmjor

930
inarticulate premse of the statute is that it deals
with-and only wth-profit-based bonus as has been
expl ai ned at sone length earlier. There is no
categorical provision in the Bonus Act nullifying al
ot her kinds of bonus, nor does such a conclusion arise
by necessary /inplication, The ruling undoubtedly |ays
down the | aw thus:
‘Considering the history of the |egislation
the background and the circunstances in which the

Act was enacted, the object of the Act and its

schene, it is not possible to accept the

construction suggest ed on behal f of the
respondents that the Act is not an exhaustive Act
deal i ng conprehensively wi th the subject-natter of
bonus in all its aspects or that Parlianent stil

left it open to those to whomthe Act does not
apply by reason of its provisions either as to
exclusion or exenption'to raise a dispute wth
regard to bonus through industrial adjudication
under the I ndustrial " Disputes Act” or other

corresponding | aw .

But this statenent, contextually construed, neans that
profit-bonus not founded on the provisions of the Bonus
Act and by resort to an adventure in industrial dispute
under the I ndustrial D sputes Act is no |onger
perm ssi ble. When Parlianment has expressly excluded or
exenpted certain categories from the Bonus Act, they
are bow ed out so far as profit-based  bonus is
concerned. You cannot resurrect profit-bonus by a
backdoor method, viz., resort to the nachinery of the
I ndustrial Disputes Act."

Upon a further analysis of Ghewar Chand’' s case. lyer,

J. concluded by saying:

"A discerning and concrete analysis of the schene
of the Act and the reasoning of the Court |eaves us in
no doubt that it |eaves untouched custonmary bonus."

We concur with this concl usion
931

On the finding by the Tribunal as also the H gh Court
that attendance bonus was being paid frombefore and it
bei ng outside the purview of the Act, the Hi gh Court was not
right in vacating the Award. The appeal nust succeed and
the award on this score has to be restored. If the enpl oyer
had not chal | enged the Award, the workmen woul d have had the
benefit of the bonus nore than a decade back. That justifies
awarding of interest. Wile allowing the appeal of the
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worknmen with costs, we direct that the anpbunt found by the
Tribunal for being given as attendance bonus shall carry

interest at the rate of 9% per annumfromthe due date till
di shursement. Hearing fee is assessed at Rs. 2,000.

N. V. K. Appeal al | owed.
932




