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The Order of the Court was delivered

Short question that arises for consideration in this appeal requires
interpretation of Section 32(1B) which was inserted by amendi ng Act 49/ 69
i n Bonbay Tenancy and Agricul tural Lands Act, 1948 (for short "the Act’).
The aforesaid question arises in the context of dispossession of the

appel  ant who was a tenant of land in dispute. It is not disputed that the
appel l ant was a tenant in respect of suit |and since 1948-49. In the year
1956, the appell ant lost possession of the disputed | and otherw se than the
procedure prescribed under the Act. It is alleged that on 6.1.1967, the
respondent -1 andl ord nortgaged the | and to one Bajrang Maruti Kanse. In the
year 1969, Mharashtra State Legislature anended that Act by anendi ng Act
49 of 69 whereby Section 32 (IB) was inserted in the Act. Thereafter, in
view of the insertion of section 32(1B) inthe Act, the Tahsildar in the
year 1971 started suo motu proceedings for restoration of possession of
land to the appellant. However, on 1.3.1972 the Tahsil dar dropped the
proceedi ngs hol ding that the l'andl ord was not in possession of |and on
31.7.1969. Although, the Tahsildar held that appellant was in possession of
the land on 15, 6. 1955. The appel 'ant preferred an apeal before the Sub-

Di vi sional O ficer which was allowed and the case was renmanded back to the
Tahsildar. On remand, the Tahsil dar again dropped the proceedings.

Aggri eved the appellant preferred an appeal befoe the Sub Divisiona

O ficer who by order dated 16.11.1987 al l owed the appeal and directed
restoration of possession to the appellant. The respondent-1landl ord
thereafter preferred a revision petition before the Maharashtra Revenue
Tri bunal, Pune (for short 'the Tribunal’). The Tribunal by its order dated
15.6.1988 allowed the revision application and the order of the Sub
Divisional Oficer was set aside. The appellant thereafter preferred a
petition under Article 227 of the Constitution before the Bonbay H gh
Court. The Bonbay Hi gh Court in view of the judgnent of ‘this Court in
Dhondi ram Tat oba Kadam v. Ranthandra Bal wantrao Dubal (Since deceased) by
Hs Lrs. & Anr., [1994] 3 SCC 366, disnmissed the wit petition observing
thus : -

"However, considering the fact that the Apex Court in the case of
Rancthandra Keshav Adke (supra) has held that surrender of tenancy which
does not conply with the requirenment of the provisions of the Act is non
est and considering the judgnent of the Apex Court in the case of Bhagwant
Pundl ik, etc., where on the strength of a sinmilar |anguage of the Bonbay
Tenancy & Agricultural Land* (Vidarbha Region) Act, a Bench of three Judges
had negatived a simlar contention in the matter of interpretation of
Section 36 that such injunction should be restricted to only those cases of
fraud, coercion and msrepresentation, this would be a fit and proper case
where Speci al Leave should be granted to the petitioners."

However, High Court granted a certificate holding that it was a fit case
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for appeal to Suprene Court. It is in this manner, the matter has cone up
bef ore

It is not disputed that the predecessors of the appellant were tenant on
the relevant date. It is also not disputed that the respondent herein is
the landlord of the land in question. It is further not disputed that the
appel | ant herein voluntarily surrendered the land to the landlord. It also
stands admitted that the aforesaid surrender was not in ternms of Sections
15 and 29 of the Act. The question which, therefore, arises for our

consi deration is whether the voluntary surrender which is not in ternms of
Sections 15 and 29 is a valid one.

The rel ationship of the l'andl ord and tenant is governed by the provisions
of the said Act. Section 15 provides for term nation of tenancy by
surrendering thereof which reads thus :

"15(1) A tenant may term nate the tenancy in respect of any |land at at any
time by surrendering his interest therein in favour of the |andlord

Provi ded that such surrender shall be in witing and verified before the
Mam at dar -in the prescribed nmanner

(2) Were a tenant surrenders his tenancy, the landlord shall be entitled
to retain the I and so surrendered for the |ike purposes, and to the |ike
extent, and in so far as the conditions are applicable subject to the |like
conditions as are provided in sections 31 and 31A for the term nation of

t enanci es.

(2A) The Manl atdar shall in respect of the surrender verified under sub-
section(1l), hold an inquiry and deci de whether the landlord is entitled
under sub-section (2) to retain the whole or any portion of the |land.so
surrendered, and specify-the extent and particulars in that behalf.

(3) The land or any portion thereof, which the landlord is not entitled to
retain under sub-section (2), shall beliable to be disposed of in the
manner provi ded under clause (¢) of “sub-section (2) of secion 32 p."

Section 29 provides for procedure of taking possession which.is as under :-

"29 (1) A tenant or an agricultural - labourer or artisan entitled to
possessi on of any | and or dwelling house under any of the provisions of
this Act may apply in witing for such possession to the
Mam at dar. The application shall be made in such formas nmay be prescribed
and within a period of two years fromthe date on whichthe right to

obt ai n possession of the land or dwelling houseis deened to have accrued
to the tenant agricultural |abourer or artisan, as the case my be.

(2) Save as otherwi se provided in sub-section (3A), no | andlord shall obtain
possession of any |and or dwell house held by a tenant except under an
order of the Mantatdar. For obtaining such order he shall nake an
application in the prescribed formand within a period of two years from
the date on which the fight to obtain possession of the |and or dwelling
house as the case may be, is deemed to have accrued to him

(3) On receipt of application under sub-section (1) or (2), t he
Mam at dar shall after hol ding an inquiry, pass such order thereon
as he deens fit : , provided that where, an

application under sub-section (2) is made by a landlord in pursuance of the
right conferred on hi munder section 31, the Manl atdar shall first decide,
as prelimnary issues, whether the conditions specified in clauses (c) and
(d) of section 31A and sub-sections (2) and (3) of section 3IB are
satisfied. If the Mam atdar finds that any of the said conditions is not
satisfied, he shall reject the application forthwth.

(3A) Where a |l andlord proceeds for term nation of the tenancy under sub-
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section (1) of section 43-1B, then, notw thstanding anything contained in
this Act, the application for possession of the | and shall be made to the
Col l ector, who shall, after holding an inquiry in the prescribed manner
pass such order thereon as hOe deens fit.

(4) Any person taking possession of any |land or dwelling house except in
accordance with the provisions of sub-section (1), (2) or as the case may
be, (3A), shall be liable to forfeiture of crops, if any, growm in the |and
in addition to paynent of costs as may be directed by the Manl atdar or by
the Collector and also to the penalty prescribed in section 81."

The said Act, therefore, contenplates term nation of tenancy by surrender
thereof; and consequent taking over possession by the |landlord. How such
term nation of tenancy could take place is provided for in Section 15 of
the Act in terns whereof inter-alia a surrender of the tenancy becones a

| egal one only when such surrender is in witing and verified before the
Mam atdar in the prescribed manner. For the said purpose the Mam atdar is
al so required to holdan enquiry. It is not in dispute that purported
surrender ‘made by the predecessor-in-interest in favour of the respondents
herei n was al t hough consi dered to be voluntary but the sane did not satisfy
the very legal requirenment, contained in Section 15 of the Act.

Section 29 of the Act, as noticed hereinbefore, postul ates taking over of
possession by the | andlord fromthe tenant only in accordance with
procedure prescribed therefor. In the event, the surrender made by the
predecessor-in-interest of the appellant in favour of the respondent is
found to be invalid; the possession thereof obtained by the |ater pursuant
to or in furtherance thereof shall also be invalid. In such an event,

al t hough the | andl ord takes a physical possession of the land, the right to
possess them sane remains with the tenant. He could recover possession of
the said land in accordance with [aw. The said Act is a beneficent statute.
It should be construed in favour of the tenant and agai nst the | andl ord.
The protection given to the tenant interns of the said Act nust be given
full effect. So construed, the expression possession’ would al so include

ri ght of possession. The view which we have taken is fortified by the
decisions of this Court in Ranchandra Keshav Adke (dead) by Lrs & Os. v,
Govind Joti Chavare & Ors., [1975] 1 SCC 559; Bhagwant Pundalik & Anr. v.
Ki shan Ganpat Bharaskal & O's., [1971] 1 SCC 15 and in Abdul ~Ajij Shaikh
Jumma & Anr. v. Dashrath Indas Nhavi - & Os., AIR(1987) SC 1626 and thus
the consi stent view had been that the surrender by the tenant for being

| egal must be in conformty with the provisions contained in Sections 15
and 29 of the Act.

I n Ram Chandra Keshav Adke (supra) the question arose for consideration was
whet her the all eged surrender by the tenant-was valid. This Court after
interpreting Section 5 (3) (b) and Rule 2-A was of the view that the
amendment was brought with a viewto protecting the tenant on two fronts
against two types of danger - one agai nst possible coercion, undue

i nfluence and trickery proceedings fromthe |andlord and other agai nst the
tenant’s own ignorance, inprovidence and attitude of hel pl ess self-
resignation stamrng fromhis weaker position in the tenant-I|andlord

rel ati onship and, therefore, Sections 15 and 29 are nandatory in nature and
any departure fromthis woul d nake the surrender invalid. It was also held
that the inperative | anguage, the beneficent purpose and inportance of
these provisions for efficacious inplenentation of the general schene of
the Act; - all unerringly lead to the conclusion that they were intended to
be mandat ory. Negl ect of any of these statutory requisites would be fatal.
Di sobedi ence of even one of these mandates woul d render the surrender
invalid and ineffectual and the consequence of the violation of the

mandat ory provisions nanely Sections 15 and 29 woul d be that the surrender
woul d be rendered non-est for the purpose of Section 5(3)(b) and Rule 2-A.

I n Bhagwant Pundalik’s case (supra) this Court considered the anal ogous
provi si ons of the Bonbay Tenancy and Agricul tural Lands (Vi darbha Regi on)
Act, 1958 and held that the provisions are mandatory in nature and any
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violation of the Act would render the surrender invalid. In Abdul Ajij’s
case (supra) this Court while interpreting Sections 15 and 29 (2) of the
Act held that the provisions are mandatory in nature and any viol ati on of
the said provisions wuld render the surrender invalid

Section 32(1B) which was brought in by the amendnment in the year. 1969
reads thus :

"Where a tenant who was in possession On the appointed day and who, on
account of his being dispossessed before the 1st day of April, 1957

ot herwi se than in the manner and by an order of the Tahsil dar as provided
in section 29, is not ia possession of the land on the said date and the
land is in the possession of the landlord or his successor-in-interest on
the 31st day of July, 1969 and the land is not put to a non-agricultura

use on or bhefore the |ast nmentioned date, then, the Tahsildar shall

not wi t hst andi ng anyt hi ng contai ned in the said section 29, either suo notu
or on the application of the tenant; hold an inquiry and direct that such

| and shall. be taken fromthe possession of the landlord or, as the case may
be, his successor-in interest, and shall be restored to the tenant; and
thereafter, the provisions of this section and sections 32A to 32R (both

i nclusive) shall, insofar as they nay be applicable, apply thereto, subject
to the nodification that the tenant shall be deened to have purchased
the land on the date on which the land is restored to him

Provided that the tenant shall be entitled to restoration of the |and
tinder this sub-section only if he undertakes to cultivate the |and
personal ly and of so nuch; thereof as together with the other |land held by
hi m as owner or tenant shall not ‘exceed the Ceiling area"

The salient features of Section 32 (I1B) of the act are (1) that the tenant
nmust be in possession of land on 15.6.1955 and (2) the tenant was evicted
ot herwi se than by an order of the Maniatdar before 1.4.1957 and (3) the
 andl ord or his successor-in-interest which includes persons who acquire
interest by testamentary disposition or devolution on death nust be in
possession as on 31.7.1969 and (4) the land is not put to a non-
agricultural use before 31.7. 1969. in the case of Dhondiram Tot oba Kadam
(supra), however a sonewhat contrary view was taken by this Court while
interpreting the said proviso. This decision was rendered by a bench of
three Judges and one of them disagreed with the majority judgnment. The
majority held that any voluntary surrender would be a valid surrender . It
was held that voluntary giving up of possession would not anmount to

di spossession unless the | aw provides for it and the provisions should be
construed liberally- It may be pointed out that. this Court .while holding
so, only considered the provisions of Section 32 (1-9) of the -Act and did
not refer to Sections 15 and 29 (2) of the Act which mandated its
Conpl i ance for a valid surrender

The | earned Judges al t hough touched upon the question as regards obtaining
| egal possession, unfortunately failed" to notice the mandatory provisions
of Sections 15 & 29 of the Act. Once it is held that the provisions of
Sections 15 & 29 are 'mandatory, it goes w thout saying that possession
obtained by the landlord in violation of such mandatory provisions would be
illegal. A Statute, as is well known, nust be read in its entirety. The
expression "Di spossession’’ having regard to the text and context of the
Act cannot be given its natural neaning. The High Court arrived at a
finding of fact that the appellant herein had satisfied all the

requi renents as contained in Section 32 (1B) of the Act. The Hi gh Court,
however, relying on or on the basis of the decision of this Court in
Dhondi ram Tot oba Kadam (supra), dism ssed the appeal of the appellant. The
Hi gh Court, as noticed herei nbefore, however, felt that the question raised
is of great general inportance.

Hayi ng gi ven our anxious thought, we are of the opinion that for the
reasons stated; hereinbefore, the decision of this Court in Dhondiram
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Tot oba Kadam (supra), haying not noticed the earlier: binding, precedent of
the co-ordi nate Bench, and. haying not considered the mandatory provisions
as contained in Section 15 & 29 .of the Act had been rendered per incuriam
It, therefore, does not constitute a binding precedent.

In Hal sbury ' Laws of England, 4th Edition Volunme 26 it is stated

""A decision is given per in curiamwhen the court has acted in ignorance
of a previous decision of its own or of a court of coordinate
jurisdiction which covered the case before it, in which case it rnust

deci de which case to follow or when if has acted in ignorance of a Horse
of Lords decisions, in which case it nmust follow that decision; or when
the decision is given in ignorance of the terns of a statute or rule
havi ng statutory force."

In State of U P. And Anr. v. Synthetics And Chenicals Ltd & Anr., reported
in [1991] 4 SCC 139, this Court- observed

"Incuria"” literally neans 'carelessness’. |In practice per in curiam appears
to nean per-ignoratium English Courts have devel oped this principle in

rel axation of the rule of stare decisis. The 'quotable in law is avoided
and ignored if it is rendered, 'in ignoratiumof a statute or other binding
authority’. (Young versus Bristol Aeroplane Co. Ltd.) Sane has been
accepted approved and adopted by this Court while interpreting Article 141
of the Constitution which enbodies the doctrine of precedents as a matter
of law "

In Govt. of Andhra Pradesh And Anr. v. B. Satyanarayana Rao (Dead) by Lrs.,
[ 2000] 4 SCC 262, it has been hel'd as follows :

"Rul e of per in curiamcan be applied where a court onmits to consider a
bi ndi ng precedent of the sane court or the superior court rendered on the
same issue or where a court omits to consider any statute while deciding
that issue."

Furthernore, this Court, while rendering judgment in Dhondi ram Tot oba Kadam
(supra), was bound by its earlier ‘decision of Co-ordinate Bench in
Ranthandra Keshav Adke (supra). W .are bound to followthe earlier judgnment
which is precisely on the point in preference tothe l'ater judgnent which
has been rendered wi thout adequate argunent at the bar and al'so without
reference to the mandatory provisions of the Act.

Learned counsel appearing for the respondent than urged that the Tribuna
has recorded a finding of fact that the landlord has transferred the |and
to the purchaser and, thus, he being no | onger in possession, no-benefit

order could be passed in favour of the appellant.

The contention of the respondent was that he has executed an agreenent for
sale in the year 1967 with one Bajrang Maruti Kanse and, therefore, the
landlord is not in possession. It is no doubt true that the Tribuna
recorded a finding that the purchaser was in possession. Surprisingly,
however, on perusal of the rel evant docunents, we find that the case set up
by the respondent that he has executed an agreenent for sal e was not
correct. In fact it was a nmortgage with the right of re-conveyance and as
such it was not an agreenent for sale. Thus, the nortgagee was in
possession of the |and on behal f of the |landlord because no title or

i nterest was passed on in favour of the nortgagee, in so far as no

regi stered docunent was executed transferred the interest in the [ and by
the landlord in favour of the nortgagee.

I n absence of any registered docunent having regard to the provisions
contained in Sections 17 and 49 of the Registration Act, no lawful title
could pass on to the nortgagee. Lawful title as well as the |ega

possession of the land in question therefore remained with the Iandl ord.
The so-called nortgagee in the aforementi oned circunstances nmust be held to
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have nerely in perm ssive possession of the |and. Such a possession, on the
part of the so-called nortgagee, being not in his ow right, the |and could
have been restored in favour of the appellant. The Appellate Authority
correctly analysed the legal position. It is true that the Tribunal while
reversing the judgnent and order of the Appellate Authority cane to a
finding that a third party was in possession but such purported finding of
fact has been arrived at on applying wong | egal tests and w t hout taking
into consideration the effect of the provisions of the Transfer of Property
Act and al so the Indian Registration Act. In that view of the matter, the
finding of the Tribunal was not sustainable. It is only in that premnise the
Hi gh Court arrived at a finding that the appellant has satisfied al
conditions |laid down under Section 32 (1B) of the Act.

In view of our findings that the decision in Dhondiram Tot oba Kadam (supra)
had been rendered Per in curiamand did not create a binding precedent, the
j udgrment of the Hi gh Court having been rested solely thereon cannot be
sustained. It is set aside accordingly. For the aforenentioned reasons, the
appeal deserves to beallowed. The appeal is allowed accordingly, judgnent
under chall enge is set aside. There shall be no order as to costs.




