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ACT:
Cotton Textiles (Control) Order;, 1948-C auses 22, 30-
Notification-- Fixation of fair price of Cotton vyarn-

Validity-Clauses 22. 30 if ultra vires the powers conferred
by s. 3 of the Essential Supplies (Tenporary Powers) Act,
1946-Cotton yarn if "Cotton and Woollen textiles"-Order, if
conti nued under Essential Commodities Act, 1955-Fi xation of
Fair price if arbitrary and unreasonable -~ Constitution of
I ndia, 1950-Articles 19(1) (f) and (g) and 301.

Essential Commodities Act, 1955-Section 3 sub-secs. (3),
3(A). 3(A), and 3(C) -Scope Price fixation-Principles
regar di ng.

Constitution of India, 1950-Articles 32, 358-1f executive
action taken

during energency has no authority as a valid law its
constitutionality can be chall enged.

Wrds and Phrases-Cotton vyarn, if "Cotton and Wollen
textiles".

HEADNOTE

Oning to the very low cotton crop there was unprecedented
and phenonenal rise in cotton prices and there was a
perceptible drop in yarn production. Early in 1973 the yarn
prices showed an upward trend in the fine and super fine
counts. The power-1oom and hand-| oom sectors whi ch produced
47.1 percent of the total cloth production in the country’
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depended for the supply of raw material yarn on textile

mils. Two thirds of-the total yarn produced cane from
conposite mlls. The conposite mlls conpeted with handl oom
and power-loom sectors in the production of cloth. Even

though the question of control and fixation of fair price of
cotton textiles had received the attention of the Governnent
in the past pursuant to the recomendations of the Tariff
Commi ssion and the Tariff Board, no control over the
production and sale of yamwas inposed until March, 1973
when the Governnent decided to bring yarn under control in
all respects, viz., prices, production and distribution and-
i ssued the two i npugned notifications. The first
notification was issued by the Textile Commi ssioner under
clause 22 of the Cotton Textile (Control) Order, 1948. The
notification determned the ex-factory price of count of
yarn of 59s and bel ow and count of yarn 60s and above. In
the case of count of yarn of 59s and below the price was to
be the highest ex-m Il price or the highest contracted price
for delivery effected in Decenber, 1972. |In the case of
producers. of yarn situated in States of Tam|l Nadu and
Pondi cherry where the electricity cut exceeded 70% the
rel evant price as applicable was to be increased by 6 per
cent. In the case of counts of yarn 60s and above the
determned price was the regulated yarn price adopted for
i ndi vidual producers of yamfromthe 1st day of August 1972,
i ncreased by 6 per cent where there was no electricity power
cut, and further increased according to the percentage of
electricity cut. The term’'regulated price’ under the
notification meant the price calculated by taking the
di fference between the highest contract price as on June 1,
1972 or the nearest date in case no sale was effected on
June 1, 1972 and the highest price for the relevant count
and form of packing during January, 1972 and allowing one
half of the difference to be reduced from June 1, 1972
price. By a notification dated March 31, 1973, the Textile
Comm ssioner authorised the Deputy Conm ssioners and the
District Collectors to specify the maxi numprice of 'yarn to
be sold by dealers. The maxi mumprice was to be fixed after
taking into consideration (a) invoice prior ~of yarn(b)
i ncidental charges (c) such reasonable marginal profit not
exceeding 2 percent of the invoice price as the Deputy
Conmi ssioner or the District Collector may determ ne in each
case, and (d) any other relevant factor. The notification
was not applicable to yamsold to hosiery industry and to
yarn on beans delivered under specified circunstances. The
second i mpugned notification was nmade by the Textile Comm s-
sioner in exercise of powers conferred under cl. 30(1)(b) of
the 1948 order. -

399

The notification directed that no producer of yarn for civi
consunption shall sell or deliver any such yarn produced by
him except to such person or persons and subject to such
conditions as the Textile Conm ssioner night specify. The
same notification contained another direction under powers
conferred by «cl. 30(1) (a) of the 1948 order that every
producer of yarn for civil consunption shall sell or deliver
such yarn only to five channels of distribution nentioned
therein on the basis of the directions that mght be issued
from tine to tine by the Textile Commi ssioner. Those five
channel s were (a) the nom nees of the State Governnent; (b)
t he Handl oom Export Pronotion Council Madras; (c) the Cotton
Textile Export Pronotion Council, Bonbay; (d) the Federation
of Hosiery Manufacturers Association of India, Bonbay; and
any other person as nmay be nominated by the Textile
Conmi ssioner in this behalf. The order of distribution
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t hrough channels was nade inapplicable by successi ve
notifications to yarn counts of 40s and bel ow. However

control was inposed in such cases by another notification at
the point of sale by a dealer of yarn to consuner by
providing that every dealer shall sell or deliver yarn only
to persons therein in such quantities as may be determ ned
by the Deputy Comm ssioner or the District Collector.

In a petition under article 32 of the Constitution of India
t he petitioners questioned the wvalidity of t he t wo
notifications on the followi ng grounds : (1) the 1948 O der
in so far as it purported to make provisions ill respect of
control and distribution of cotton yarn by fixation of
prices, nore particularly by clauses 22 and 30 thereof, was
ultra vires the powers conferred on the Central Governnent
by s. 3 of the Essential Supplies (Tenporary Powers) Act,
1946, inasmuch as cotton yarn was not covered by the item
"Cotton and Wollen textiles" and could not be brought
within any other itemy (ii) in any event the provisions of
the 1948 Order relating to cotton yarn could not be said to
have been continued in force either under s. 16 of the
Essential Conmmodities Ordinance, 1955, or under s. 16(2) of
the Essential Conmodities Act, 1955, as cotton yarn is not
covered the item"cotton and woollen textiles" under s.
2(a)(iv.) of the 1955 Act and no notification had been
i ssued declaring cotton yarn as an essential commodity in
exercise of the powers conferred under S. 2(a) (xi) of the
1955 Act; (iii) on a true construction of S. 3 of the Essen-
tial Supplies (Tenporary Powers) Act, 1946 the power to
i ssue orders in respect of essential conmodities having been
conferred to ensure their availability at fair price such
orders cannot validly confer arbitrary powers  on the
executive to fix prices of essential comuodities unrelated
to the cost of production and reasonable margin of,  profit;
in particular, vyarn price control had  not followd the
pattern of price control for cloth by providing for periodic
changes in the control price to allow for fluctuations in
cost elenents; sub sections (3), 3(A), (3B), and /(3C) of
section 3 of Essential Conmodities Act, 1955 constituted a
single scheme and that what is inplicit in sub section (3)
is made explicit in sub section (3C); (iv) if provisions of
the Cotton Textiles Contra Order conferred arbitrary power
on the Textile Conm ssioner to fix prices for yarn unrelated
to the cost of production and reasonable profits to the
producer then the provision becones void by reason of
i nfringenment of f undanent al rights guar ent eed by
Art.(1)(f)and (g) and 31 as well as Article 301 of the
Constitution; (v) if the 1948 Oder did not- authorise
fixation of price of cotton yarn arbitrarily  and w thout
reference to relevant factors such as cost of production and
reasonabl e return, the inpugned notifications which fixed a
price for yarn, below the cost of production of the mlls
are ultra vires the Cotton Textiles Control Order | 1948,
i nasmuch as the prices fixed under the notifications were
not based on relevant considerations such is cost  of
producti on, reasonable return, but were wholly arbitrary and
based on irrel evant considerations; and (vi) the provisions
of t he second i mpugned notification regardi ng
channel i sation. of, yarn distribution was arbitrary and al so
created nonopoly in favour of specified persons violating
articles 19(1)(f) and (g) and 301 of the Constitution

A prelimnary objection was rai sed on behalf of the State
that the petitions were not conpetent because of the
Procl amati on of Emergency. Disnissing the petitions,

400

HELD The petitions are conpetent. |If it can be shown that
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the executive action taken during the energency has no
authority as a wvalid law its constitutionality can be
chal | enged. The Cotton Textiles (Control) Oder 1948 was
continued by Essential Commodities Act 1955. The i npugned
orders are nade under pre-energency Cotton Textile Contro

O der. The validity of the inmpugned orders is challenged
under articles 19(1)(f) and (g) of the Constitution on the
ground that it is a pre-energency executive order which
coul d have been chall enged wunder Article 1 9 (1) (f ) and

(g) before the proclamation of emergency. Fromthe point of
view the petitions are conpetent though the challenge is
i nsupportabl e. [428E-F]

Bennett Col eman & Co. case [1972] 2 S.C R 788, referred to.

(i)Cotton vyarn is included in cotton textiles. Yarn is
the material or conponent with which cotton textile is
manuf actured or woven. The setting in which the words

"Cotton textile' are used has a legislative and executive
understanding of the words consistently over a period of
time. ' The legislative practice shows that cotton textile is
a generic termwhich includes cotton fabric and yarn. e
of the methods of construction of statutes is to ascertain
the setting and circunstances; in which the words are used.
[ 407H;, 408D]

K. R Subbai er v. The Regional Provident Fund Conm ssi oner
Madras, AIR 1963 Madras 112, Kanpur Textiles Finishing MIIs
v. Regional Provident’ Fund Conmi ssioner, AlR 1955 Punjab 130
and The Deputy Commi ssioner of Commercial Taxes, Madura
Di vi sion, Madurai v. Madurai Printing Tape Factory, 28 Sal es
Tax Cases 431, referred to.

(ii)The 1948 Order conti nued under the Essenti a
Commodities Act, 1955.  Since cotton yarn is -included in
cotton textiles it was not necessary to i ssue any
notification declaring cotton yarn as an essential commodity
under s. 2(a) (xi) of the 1955 Act.. The notification  dated
March 13, 1973, required an explanation to say that yarn for

the purpose of notification shall nean all cotton yarn
except sewing thread and industrial yam l|like tyre cord.
This explanation was necessary to.include all cotton Yarn

because the decentralised sector was facing severe yarn
shortage. [412(C

The Lotus Industrials, Kallai, Ml abar v. The State of
Madr as Devel opnent Departnment, Madras, A I.R 1952 Mad, 715
and State of Bihar v. Hira Lal Kajriwal, [1960] 1 S.C R
726, referred to.

(iii)(iv) (v). Control over price and distribution of
yamis in the interest of the general public. Handloom and
power| oom industries require protection and, ~therefore,
control over the price and distribution of yarnis in the

i nterest of the general public.[416D]

Just as the industrycannot conplain of rise and fall  of

prices due to econonic factors in an opennarket, t hey cannot

imlarly conplain of increase or reduction of

prices as a result of notification under s. 3(1) of the
Essential Supplies Act, 1955, because, that increase or
reduction is al so based on econonmic factors. |[If fair price
is to be fixed | eaving a reasonable margin of profit there
is never any question of infringement of fundamental right
to carry on business. The question of fair price to the
consunmer wth reference to the dom nant object and purpose
of the legislation claimng equitable distribution and
availability at fair price is conpletely lost sight of if
profit and the producer’s return are kept in the forefront.
The mai ntenance or increase of supplies of the cormodity or
the wequitable distribution and availability at fair prices
are the fundamental purposes of the Act. , If the prices of

S
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yarn or cloth are fixed in such a way as to enable the
manuf acturer. or producer recover his cost of production and
secure a reasonable margin of profit, no aspect of
i nfringenent of fundanental right can be said to arise. In
determ ning the reasonabl eness of restrictions inmposed by
law in the field of industry, trade or comrerce, the nmere
fact that some of those who are engaged in these are,
alleging loss after the inposition of the law wll not
render the |law unreasonable. By its very nature, industry
or trade or comerce goes through periods of prosperity and
adversity on account of econom c and, sonetimes, social and
political factors. [419H, 42Q0A-(C

401

When controls have to be introduced to ensure availability
of consuner goods at a fair price it is an inpracticable
proposition to require the government to go through the

exercise like that of a commssion to fix the prices A, .
conmi ssi on cannot al ways nake a correct estimate of a price
which is fair to all- because. there are intricacies in the

trade of all profit naking enterprises which a comission
may not be able to probe. [420(]

When avail abl e stocks go underground and the Government has
to step into control distribution and availability in public
i nterest, fixing of ~price can be only enpi ri cal
"Reasonabl e restriction connotes that the limtation inposed
on a person in enjoynent of the right should not be
arbitrary or of an excessive nature beyond what is required

in the interest of the public. 1In the present case the
| egi sl ati ve neasures have |eft the question of resolving the
econom ¢ pr obl ens of _ increasing suppl ies, equi tabl e

distribution and availability of essential commpdities at
fair prices to the judgnent of the statutory authorities.
[ 420E- F]

The power to fix controlled priceis inSection 3 (2) (c)
read with s. 3 (1) and not in s. 3(3) of the 1955 Act. The
controlled price fixed under s. 3(1) read with s. 3 (2) (c)
is different fromprice under sub-section (3A) 1 (3B) and
(30 . [421-(F

The control of prices nmay have effect either on -maintaining
or increasing supply of conmmpdity or  securing equitable
di stribution and availability at fair prices. The
controlled price has to retain this equilibrium in the
supply and demand of the commodity. The cost of production
and a reasonable return to. the producer of the comuodity
are to be taken into account. The producer nust have an
incentive to produce. The fair price nmust be fair not only
from the point of view of the consuner but also from the
point of view of the producer. |In fixing the prices, a
price line has to be held in order to give preference or
predom nant consideration to the interest of the consuner or
the general public over that of the producer in respect of
essential commodities. The aspect of ensuring availability
of the essential conmobdities to the consumer equitably and
at fair priceis the nost inportant consideration. The
produce should not be driven out of his producing business.
He may have to bear loss in the sane way as he does when he
suffers |osses on account of economic forces operating on
the business. There is no justification that the producer
should be given the benefit of price increase attributable
to boarding or cornering or artificial short supply. In
such a case, if an "escalation" in price is. contenplated at
intervals the object of controlled price may be stultified.
Any restriction in excess of what would be necessary in the
interest of general public or to renedy the evil has to be
very carefully considered that the producer does. not perish
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and the consuner is not crippled. [422F-H, 423A-B]

In the present case the controlled price fixed reflects
costs of production and,, reasonable return. The nere
suggestion that no provisionis nade for adjustnment on
account of changes in the cost of production does not anount
to infringement of fundamental right to carry on business
and to hold and di spose of property. There is no nmteria

to show that increase in yamprices was on account of cost
of production. The fixing of controlled price is much nore
than a fair price to the producer on the date it is fixed

The prices of new cotton crop, that is for September. 1973
to August, 1974 are not known at the tinme of the fixation of
price. Even when they are known the petitioners will have
to showwith reference to the different types of mxes used
in producing yarn, the inpact of cotton prices on the cost
of production of that category of yam Further, even if
there is increase in the cotton prices, the petitioners can
absorb /it because the controlled price fixed is nore fair to

the producer. I fhe-, sustains alleged |osses for sone
time, it wll -be a reasonable restriction, because the
object of the price control is'to hold the price Iline or

revert the prices to nornal |evels and nmake avail able cotton
yarn to the handl oomand powerl oom weavers at a fair price
which wll enable themto wthstand conpetition from mll

made cloth. It is/not shown that the controlled price is so
grossly inadequate that it not only results in huge |osses
but also in a threat to the supply position-of yarn. The
controlled price 'is in the interest of the country as a
whole for just distribution off basic necessities. The

controlled price is, therefore, neither arbitrary nor an
unreasonabl e restriction. [424C F]

402

D wan Sugar & General MIIs v. Union of India [1959] Supp. 2
S CR 123, ,Sri Krishna Rice MIls ~v. Joint Director
(Food), Vijayawada (Civil-Appeal Nos. 1026-1031 etc. of 1963
dated 27 January, 1965) Hari Shankar Bagla v. The State of
Madhya Pradesh [1955] 1 S.C.R (380, Union of India v.
Bhananal Qul zarimal [1960] 2 S.C.R. 627, State of ~“Rajasthan
v. Nathrmal’' & Mthamal [1954] S.C. R 982, Dwarka Prasad Laxmi
Narain v. State of U P. [1954] S.C. R 830, Chintanan Rao V.
State of Madhya Pradesh [1950] S.C.R 759 and Secretary of
Agriculture v. Central Reig Refining Conpany (94 Law  Ed.
381-338 U.S. 604-620). referred to.

Pani pat Co-operative Sugar MIls v. Union of India (A I.R
1973 S.C. 536) and Ankapall e Co-operative  Agricultural &
Industrial Society Ltd. v. Union of India (A 1R 1973 S.C
734), held inapplicable.

Prem er Autonpbiles Ltd. v. Union of India, [1972] 2 S.CR
526, distinguished.

(vi ) By the channelisation of yarn distribution what 1is
sought to be achieved is price control as well as
di stribution control to neet the problenms of avail.ability
of goods at reasonable prices. The contention that the
di stribution channels are nmonopolies in favour of specified
persons is unsound. The channels of distribution -are
agencies of the State and associations of users of cotton
yarn. The requirenent not to sell yarn at a price above the

maxi mum price operates on all distributing channels. The
distribution control is intended to ensure availability of
yarn at reasonable or fair price. It is not that al

dealers in yarn have been denied the right to carry on
trade. It is denied only to those whose carrying on trade
in yarn would not, in the opinion of t he Textile
Conmi ssi oner, ensure availability of yarn to act ua

consunmers at the fair price. Elimnation of persons who
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have hoarded or cornered or are unscrupul ous in distribution
is intended in public interest. This is a reasonable
restriction in the interest of general public and is
contenplated in Article 19(6) of the Constitution. [426C
Rashbi hari Panda v. State of Orissa. [1969] 3 S.C.R 374.
Bhat nagars & Co. V. Union of India. [1957] S.CR 701.
Mannal al Jain v. State of Assam [1962] 3 S.C.R 936. M s
Daruka & Co. v. Union of India, WP. No. 94 of 1972 and
d ass Chaton case. [1962] 1 S.C R 862, referred to.

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petitions Nos. 734 & 1132 of
1973.

Under Art. 32 of the Constitution of |India for t he
enforcenent of the fundamental rights.

M K. Ramanurthy and J. Ramanurthy, for the petitioner

(in WP. No. 734/73).

F.S. Nariman, Additional Solicitor General of India and

S. P. Nayar, for the respondents (ill- WP, No. 734/73),

M C. Setalvad and J. Ramanurthy, for 'intervener No. 1.

M C. Chagla, E. C. Agarwala, K C. Agarwala and A. T. M
Sanpath, for intervener No. 2.

J. Ramarmurt hy, for intervener No. 3.

A Subba Rao, for intervener No. 4.

P. C. Bhartari, S. Swarup, J. B. Dadachanji and Ravi nder
Narain, for intervener No. 5.

Shyamal a Pappu, C. R. Somasekharan, Urmila Sirur and T. V.
S. Narasi mhachari, for intervener No. 6.

0] P. Khaitan and P. N. Tiwari, for intervener No. 7.

403

J.C. Bhatt, S. O Colabawalla, S. Swarup, J. J. Bhatt,

J. B. chanji and Ravinder Narain, for intervener No, '8 to
11.

J. P. Goyal and R A Cupta, for intervener No. 12.

A B. Sinha, B. P. Maheshwari_ and Suresh Sethi, /for the
petitioner-(in WP. No. 1132/73).

F.S. Nariman, G L. Sanghi and S.- P. Nayar, for /the
respondents, (in WP. No. 1132/73).

The Judgrment of the Court was delivered by

RAY, C.J.--The petitioners challenged WNotifications  No.
CER/ 3/ 73 dated 13 March, 1973 and CER/ 16/ 73 dated 13 March,
1973 described as the first and the second i mpugned
notifications.

There was unprecedented and phenonenal rise in cotton
prices. in the closing nonths of 1970 and in January, 1971
There was a very low cotton crop in 1970-71 season. There
was a perceptible drop, in yarn production. Yamis produced
in hanks for handl oons and cones, beans and pirns for
power | oons and cones for hosiery industry. Therewas rise
in prices. This strengthened the hands of the weavers in

theiragitation. The Yarn Pool Schenme was devised in
February, 1971. This was a voluntary effort on the part
of the cotton,mlls industryto afford sone relief to snal
weavers in the handl oom and power| oom sector. The schene

covered cotton yamin counts of 20s, 30s and 40s both in
hanks and hosiery cones and in counts of 20s, 24s, 30s, 34s
and 40s in weaving cones. Under this schene the mlls
participating in it had to supply yamat Prices equival ent
to the average of’ prices ruling in the last quarter of

1970. As a conpensation, the participating mlls were
allotted foreign cotton at a concessional rate of prem um
and were permitted to sell such cotton in the market. The

yarn thus made available was allocated to the wvarious
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States by the Textile Conmissioner. The quantity of yam
covered by the Pool Schenme depended upon the quantum of
foreign cotton made avail able for the purpose.

In the second quarter of 1972 prices of superfine counts,
nanel y, 60s and above began to rise. The causes were first,
shortfall in production caused by prol onged | abour strike in
Coi nbatore and other textile centres in Tanm | Nadu; second,
an increase in the spindle cost of foreign cotton; third
revival of export demand for cotton yarn, and, fourth, |arge

scal e unaut hori sed despatch to foreign countries. |In order
to arrest this trend, the industry reached an understandi ng
with the Textile Comm ssioner in July, 1972,. Under this

agreenment the mlls were to supply 50 per cent of the yam of
60s and above neant for . sale in the nmarket at agreed
prices., The agreed Prices were the average of the highest
contract price in January, 1972 and the highest contract
price on 1 June, 1972 or near about the date. This price
was known as the "regul ated price". The' arrangement came
into force from 1 August, 1972.

This schene suffered a setback in the last quarter of 1972.
This was because of severe power cuts in Tam| Nadu, Utar
Pradesh, Cujarat, Mharashtra, Punjab, Haryana, Mysore and
Andhra Pradesh-

40 4

The downward trend/in producti on which had begun to manifest
in the last quarter of 1972 gathered further nonmentumin the
first quarter of 1973. As conpared with the third quarter
of 1972 when the production was the highest the fall in yarn
and cotton production in the first quarter of 1973 was 15
per cent and 12 per cent respectively. Thedecline was 6
per cent in yarn and 7 per cent in cloth production conpared
with the sane period of 1972. There was of course a
pr ol onged | abour strike in February, ~March, 1972 in
Coi nbatore and for a short period el sewhere in Tam| | Nadu

There was a marked fall in production-in that State. It may
be stated here that Tam | Nadu has 23 per cent of India s
total spindleage and 4.4 per cent- of |oonage. The bunper
crop in 1971-72 season had i npact on yarn and cloth produc-
tion in the second quarter of 1972.

Early in 1973 the upward trend of yarn prices rose.in fine
and superfine counts. The Southern India M| | owners’
Association offered to the Government the entire free ~yarn
production of all counts of its ,menber mlls at prices to
be mutually agreed to between the industry and the. Textile

Commi ssi oner. The Sout hern Associ ation wanted the I'ndian
Cotton MIls Federation to take the initiative for arriving
at an understanding with the Government at  an all-India
level.” The mlls in North India were of the view  that

prices of <coarse and nedium ,counts had not gone up
appreci ably as conpared with the pool prices and were either
steady or even Ilower in sone cases than those at the
ncement of 1972 and therefore there was no case

what ever for subjecting themto control. The Indian ' Cotton
MIls Federation strove hard for an understanding with the
Government for sone form of voluntary control on production
di stribution and prices which would be beneficial for al
the interests concerned and ensure price stability and
snoboth and orderly movenent of yamto the | akhs of weavers
in the decentralised sector.

The Government decided to bring all yam under control in al
respects, viz., prices, production and distribution. The
stocks of yarn with mlls which had stood at 94,400 bales
(of 180 kgs. each) in Septenber, 1972 dropped by Decenber
1972 to 0,000 bales and still further to 42,200 bales by
the end of February, 1973, the |l owest on record for the | ast

comre
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ten years. By the end of March, 1973 they had gone up to as
much as 108,600 bales, and by the end of April to bales.
The CGovernnent wanted to rectify the inbalance 1,78,000
bet ween production and deliveries of yarn in hanks, cones,
pirns, and beans. it was felt that the situation appeared to
be man made. In 1972 India exported 21.9 mllion kgs. of
yarn out of the total production of 975 mllion Kkgs. The
export of handl oom goods needed special attention. in this
context the suggestions were, first, deliveries of yarn in
hanks, and, second requirenents of hosiery sector should be
met; third, the recent rise in price was unjustified and
t hey shoul d revert t o- nor mal | evel s; fourth, the
responsibility for distrbution should be ,assune by the
concerned Governnents; fifth, yarn export should continue;
a, sixth, the handl oomsector should be specially fed wth
the requisite raw materi al s.

405
The Government felt that the producers of cotton yarn would
be prohibited fromselling yarn except in small quantities

in the form of beans nmeant for power-loons to the trade or
to anyone else except to the nominees of the Textile
Commi ssioner. Second, the manufacturers of yarn shall sel
only to nominees of the Textile Comm ssioner. Third, the
manuf acturers for civil consunption shall have to pack not
| ess than 60 per cent of such yarn in the formof hanks for
handl oons and not |ess than 30 per cent in the form of cones
for powerloom Fourth, mlls producing -and suppl yi ng
hosiery vyarns shall have to continue to do so under a
statutory order. Fifth, prices shall be notified up to
counts 40s and below.in one. group adopting the market
prices of Decenber, 1972 as nentioned in the first  inpugned
notification and in regard to counts 60s and above the
regul ated vyarn. prices as nentioned in the second 'inpugned
notification.

The first inmpugned notification is issued by the Textile
Conmi ssi oner under clause 22 of the Cotton Textiles
(Control) Oder, 1948 hereinafter referred to as the 1948
Order. The notification determ nes the ex-factory price of
count of yarn of 59s and bel ow and count of yamof 60s and

above. In the case of count of yamof 59s and below the
price is the highest ex-mff price or the highest contracted
price for deliveries effected in Decenber, 1972. Inthe

case of producers of yamsituated in the States of  Tam/
Nadu and Pondi cherry where the electricity cut exceeds 70
per cent, the relevant price as applicable may be increased
by 6 per cent.

In the case of counts of yam of 60s and above the determ ned
price is the regulated yarn price adopted for| individua
producers of vyarn from the first day, of August, 1972,
i ncreased by 6 per cent where there is no electricity /power
cut, increased by 8 per cent where there is electricity cut
not exceeding 20 per cent, increased by 12 per cent | where
the electricity power cut exceeds 20 per cent but does not
exceed 50 per cent and increased by 18 per cent in the case
of producers of yam in the States of Tanil Nadu -and
Pondi cherry where the electricity power cut exceeds 70 per
cent.

The term "regul ated price" under the notification shall mean
the price calculated by taking the difference between the
hi ghest contract price as on 1 June, 1972 or the nearest
date in case no sale was effected on 1 June, 1972 and the
hi ghest price for the relevant count and form of packing
during January, 1972 and allow ng one-half of the difference
to be reduced from1 June, 1972 price.

The first inpugned notification was not applicable to yarn
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sold to hosiery industry and to yarn on beans delivered
under specified circunstances, There is no fixation of
maxi mum retail price at the point of sale to the consuner.
By a notification dated 31 March, 1973 the Textile
Conmi ssi oner authorised the Deputy Conm ssioners and the
District Collectors to specify the nmaxi mum price of yam to
be sold by dealers. The maximumprice is to be fixed after
taking into consideration (a) invoice price of yarn, (b)
i nci dental charges, (c) such reasonabl e
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Margin of profit not exceeding two per cent of the invoice
price as the Deputy Conmi ssioner or the District Collector
may determne in each case, and (d) any. other relevant
factor.

The second inpugned notification is nade by the Textile
Conmi ssioner in exercise of powers conferred under clause
30(1) (b) of the 1948 Order. The notification directed that
no producer of yarn-for civil consunmption shall sell or
del i ver any such yarn produced by hi mexcept to such persons
or persons- and subject to such conditions as the Textile
Conmi ssi oner _might specify. The sane notification contained
anot her direction under powers conferred by clause 30(1) (a)
of the 1948 Order that every producer of yarn for civi
consunption shall ~sell ~or deliver such yarn only to 5
channel s of distribution nentioned therein on the basis of
the directions that mght be issued fromtine to tine by the

Textile Comm ssioner. Those 5 channels are : (a) the
nom nees of the State Governnent; (b) the Handl oom Export
Promotion Council, « Madras; (c) the Cotton Textile Export
Pronoti on Council, Bonbay; ~(d) Federation of Hosi ery
Manuf acturers’ Association of India, Bonbay, and (d) any
ot her per son as nmay be nom nated by t he, Textile

Commi ssioner in this behal f.

The order of distribution through channels was not
applicable wunder notification dated 21 June, 1973 to yam
counts of 17s and below, | ater under notification dated 18
July, 1973 to counts of 35s.and below and finally by
notification dated 4 August, 1973 to counts of  40s and
bel ow. The control is at the point of sale by a dealer of
yarn to consumer by another notification dated 31 March
1973. I bis notification provided that every dealer shal
sell or deliver yarn only to persons specified there in such
guantities as nay be determ ned by the Deputy Conmissioner
or the District Collector. The persons specified are first,
the nom nees of the State Governnent, and, second, any other
person as may be nonminated by the Textile Comissioner
This control at the dealers’ level is in. operation in
respect of yarn of counts of 40s and bel ow

The first contention of the petitioners is that the /1948
Order in so far as it purports to nmake provisions in respect
of control and distribution of cotton yarn by fixation of
prices etc. nore particularly by clauses 22 and 30 'thereof
is ultra vires the powers conferred on the Centra
CGovernment by Section 3 of the Essential Supplies (Tenporary
Powers) Act, 1946 hereinafter referred to as the 1946 Act,
i nasmuch as cotton yamis not covered by the item "Cotton
and wool I en textiles" and cannot be brought within any ot her
item

The first question turns on the consideration whether cotton
yarn is covered in cotton textile. The Cotton Textile
Order, 1948 is the relevant statute. The petitioners
contend that cotton yamis not cotton textile for these
reasons. The dictionary meaning of "cotton textile" is that
textile is a woven fabric and any kind of cloth. Cotton
textile is a finished product. Cotton textile is an end
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product. Cotton textile therefore, cannot be yam |In the
report of Price of Cotton, Yarn and, Cloth published in the
year 1962 cloth and yam are treated separately, and,
therefore, yamis not within cotton textile.
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Counsel for the petitioners relied on the decisions in K R

Subbai er v. The Regional Provident Fund Conm ssi oner, Madras
reported in AIR 1963 Madras 112, Kanpur Textile Finishing
MIls v. Regional Provident Fund Conmi ssioner reported. in
AIR 1955 Punjab 130 and The Deputy Conmi ssioner of
Conmercial Taxes, Madurai Division, Mdurai v. Mdura

Printing Tape Factory reported in 28 Sal es Tax Cases 431 in
support of the proposition that the word 'cotton textiles’
should be so construed as not to include cotton vyarn. In
Subbai er case (supra) the expression '"textiles’ was defined
to include the products, of . carding, spinning, weaving,
finishing and dyeing yarns and fabrics, printing, Kknitting
and enbroidering. The question arose as to whether a
factory manufacturing tapes, wicks, braided-cords and sew ng
thread reel's was an industry engaged in the nanufacture of
textiles. Tapes and | amp wi cks were held to be the products
of weaving, if not knitting.  The word 'textile’ according
to the Oxford dictionary nmeans ' of weaving' . In Kanpur
Textile MIIls case (supra) the expression "textiles” which
had the sane definition as in Subbaier case (supra) was held

to include anything fromyarn to woven material. In Madura
Printing Tape Factory case (supra) the question was whether
tape was textile. It was held that the ‘ingredient of

textile is necessarily weaving and tapes nmade as a result of
weavi ng woul d be within the nmeaning of the entry "textiles’.
These decisions show that textiles ordinarily neans, cloth
and yarn.

In Cotton Textiles Order, 1948 the word 'yarn’ neans any
type of vyarn nanufactured either wholly from cotton or
partly from cotton and partly from any other nmaterial
Clause 20 of the Oder confers power on the Textile
Conmi ssioner to issue directions to manufacturer regarding
the classes or specifications of cloth or yarn which / nmanu-
facturer shall or-shall not nanufacture. C ause 22 confers
power on the Textile Commi ssioner to specify the  maxi mum
prices at which any class or specification of cloth or yarn
may be sold. Cause 30(2) confer-; power on the Textile
Conmi ssioner with a viewto securing a proper distribution
of cloth or yarn to issue directions to any nanufacturer  or
dealer to sell or deliver specified quantities of cloth or
yarn to specified persons. The Cotton Textiles Order also
shows that cloth and yarn are both enbraced within the word
"textiles’ in the various clauses of the Order.

The dictionary neanings of cotton textile are any nmateria
that is woven, a material, as a fibre or yarn, used in or
sui tabl e for weaving, woven or capabl e of bei ng woven. The
nmeaning of "textile" as a noun is a fabric which is or may
be woven. a fabric nade by weaving, a woven fabric, ‘or a
material suitable for weaving, textile material. The
dictionary neanings show that cotton yarn is included in
cotton textile.

The setting in which the words ".Cotton textile" are wused
has a legislative and executive understanding of the words
consistently over a period of tinme. There are al so
decisions of Courts which accepted yarn to be wthin
textile. The Cotton Cloth and Yam Control Order, 1943 was
nmade in exercise of powers conferred by Rule 81 of the
Defence of India Rules. Cdoth and yarn in that Order nean
and

4--1522SUP Cl /74
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include respectively cloth and yam nmanufactured either
wholly or partly fromcotton. The Cotton Coth and Yam
Control Order, 1945 repealed the Cotton Coth and Yam
Control Order, 1943. The neaning of cloth and yarn was the
same as in the Control Order of 1943.

There s cognate legislation which treated yarn as cotton
textile. The Tariff Act, 1934 in section 1 1 speaks of
textile materials and textile goods and yarn is included
there. Trade Marks Act, 1940 in section 62. read with Trade
Marks Rules 96 and 97 treats cotton yarn as textile goods.
The Cotton Textiles Cess Act, 1948 provided for |evy of cess
on cloth and or yarn. The expressions 'cloth’ and ’'yarn
are defined to nean cloth and yarn of which prices fixed by
any order made under section 3 or continued by section 17 of
the Essential Supplies (Tenporary Powers) Act,, 1946 were in
force imedi ately beforethe commencenent of that Act. The
Cotton ~Textil e ~Conpani es (Management of Undertakings and
Li qui dati on or Reconstruction) Act 29 of 1967 defines cotton
textile to nean yam or fabrics made either wholly or
partially of cotton.

The legislative practice shows that cotton textiles is a
generic termwhich includes cotton fabric and yarn. One of
the methods of construction of statutes is to ascertain the
setting and circunstances in which the words are used. The
entire product is cotton textile. " Yarn is the naterial or
conponent with which cotton textile s mnanufactured or
woven.

The second contention on behalf of the petitioners is that
in any event the provisions of the 1948 Order relating to
cotton vyarn cannot be said to have been continued in force
either wunder section 16 of the Essential Comuodi ti es
Ordinance 1955 or under section 16(2) of the Essentia
Commodities Act, 1955 hereinafter referred to as the 1955
Act as cotton yarn is not covered by the item "Cotton and
wool | en textiles" under section 2(a)(iv) of the 1955 Act and
no notification had been issued declaring cotton yarn as an
essential commdity in exercise of powers conferred / under
section 2(a)(xi) of the 1955 Act. It is also said that as a
matter of fact such notification was issued only on 31
Mar ch, 1973.

As the Defence: of India Act would come to an” end on 3 O
Septenber, 1946 the Governnent of India Act, 1935 was
anmended by the British Parliament by the Indian Centra
Government and Legi sl ature Act, 1946. Section 2 -of 1946 Act
provi ded "notwi t hst andi ng anyt hing contained in t he
CGovernment of India Act, 1935 the Indian Legislature shal
have power to nake laws with respect to trade and conmerce
(whether or not within a province) in and production, supply
and distribution of cotton and woollen textile, / paper
products, petroleum and petrol eum products, spare parts of
mechani cally propelled vehicles, coal, iron, steel. and
mca".-' The Centre could not Ilegislate on production,
supply and distribution of goods and trade and conmerce
therein after the energency canme to an end. Entries 27 and

29 of List Il of the Government of India Act, 1935 would
support that. The procl amation of emergency was revoked
from1 April 1946 and | aws
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made, by the Dom nion Legislature in the field of the
Provincial Legislative List were to cease to have effect
after 30 Septenber, 1946.

The Essential Supplies (Tenporary Powers) Act, 1946 received
assent of the Governor General on 19 Novenber, 1946 and came
into force. Various orders issued under the Defence of,
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India Rules including Cotton and Yarn Control Order 1945,
Cotton Textiles Control of Myvenent O der 1946, Cotton Coth
and Yam Forward Con.tracts Prohibition Order, 1945 and the
Cotton Textiles Raw Materials and Stores O der, 1946
continued. The notification fixing maxi mumprice of cotton
yarn and cloth wunder the Cotton Cloth and Yarn Contro
Order, 1945 also continued until 28 January , 1948. On 19
February, 1948 the Cotton Textile Control Order was issued
under section 3 of the Essential Supplies (Tenporary Powers)
Act, 1946. The Cotton Cloth and Yarn Control Order, 1945
was repealed. There was no power to control price of yarn
and cloth. There was only power to control quantities and
specification of cloth and yam The Cotton Textile Contro
Order 1948 was issued in the nonth of August, 1948 repealing
the earlier Order. |In the new Cotton Textile Control Order
of 1948 provision was made for controlling the price of
cloth and yam From 1948 to 1953 there was control of
distribution and price of <cloth and yarn by various
notifications issued under Cotton Textiles Control Oder
1948.

The Yam Distribution Schenme was framed under clause 30 of
the Cotton Textile Control Order, 1948. This was held to be
valid by the Madras High Court in the decision in The Lotus
I ndustrial s, Kallai, Malabar v. The State of Madr as
Devel opnent Departnent, Madras reported in A l.R 1952 Mad.
715. In 1948 Cotton Textiles Control of Mvenments O der was
promul gated wunder section 3 of the Essential Supplies
(Tenporary Powers) ‘Act. This order controlled the novenent
of cloth and yarn in India. The Cotton Textiles Control of
Movenent Order, 1948 was held to have continued. in force
after the expiry of Essential Supplies (Tenporary Powers)
Act, 1946 by reason of the saving clause (section 16) of the
Essential Comodities Act, 1955. (See State of Bihar v. Hra
Lal Kajriwal [1960] 1 S.C R 726.

In 1949 the Cotton Textiles (Export Control) Order, 1949 was
made to provide for control of export of cloth and yarn
The notifications wunder this Oder were issued regarding
yarn. In 1949 the Essential Supplies (Tenmporary Powers)
Ordi nance 14 of 1949 was issued. amendi ng Essential Supplies
(Tenporary Powers) Act, 1946. To the list —of essentia
commpdities were added raw cotton, cotton seed, ~coke and
other derivatives of coal. Essential Supplies Tenporary
Powers (Amendnent) Act, 1949 replaced Ordi nance 14 of 1949.
The |Industries (Developnent and Regul ation) Act, 1952 in
section 2 provided expedient to take under contro
i ndustries set out in the Schedule. Item 23 in the Schedule
related to textiles nade wholly or in part ~of cotton
i ncluding cotton yarn, hosiery and rope.
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The Essential Supplies (Tenporary Powers) Act 1946 came to
an end by operation of Article 369 of the Constitution on 26
January, 1955. On the sane day Essential Compdities
O di nance 1955 was pronul gated under Entry 33, of List  IIlI.
The Essential Commodities Act 1 of 1955 cane into force on 1
April, 1955. The objects and reasons of the 1955 Act were
that wunder Article 369 of the Constitution Parlianment had
power for a period of five years fromthe comencenent of
the Constitution to make laws with respect to trade and com
merce in and production, supply and distribution of certain
essential commodities. The life of the Essential Supplies
(Tenporary Powers) Act 1946 was limted to 26 January, 1955.
The essential comodities to which the 1955 Act applied fel
into two broad categories. The first consisted of coal
textiles, iron, steel and paper, etc. which are products of
i ndustries under Union control. The second related to
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foodstuffs, <cattle fodder etc. which are not products of
such industries.

On 19 Cctober, 1962 a notification was issued under section
2(xi) of the Essential Conmodities Act, 1955 declaring
commodities specified therein used in the process of
manuf acturing yarn and machinery for manufacturing cloth.
Textile Machinery Production and Distribution Order, 1962
was issued under section 3 of the Essential Commobdities Act,
1955 for controlling wuse and distribution and sale of
textil e machi nery including nmachi nes used in manufacture of
yarn.

These | egi sl ati ve nmeasures show that in regard to the scope
of these controls in 'sonme cases it is possible wth
reference to the circunstances relating to nature and use of
the comodity in question to institute control right from
the point of originto the point of wultinmate consunption.
In regard to other comodities control has to stop at sone
intermediate point. The nethods of control also vary from
commodity to commodity. In regard to the very inportant
matter of ~the method of pricing, one nethod is adopted
regardi ng- cloth and another method i's adopted in regard to
steel and a third in regard to other commoditi es. Empiric
process has been resorted to in this organisation of system
of control.

The 1948 Order was made under section. 3 of the 1946
Essential Supplies Tenporary Powers Act referred to as the
1946 Act. Section 16(2) of the 1955 Act which repealed the
1946 Act continued the 1948 Order. ~The 1946 Act was to
provide for the continuance during a limted period of
powers to. control production, supply and distribution and
trade and comerce in certain-comodities.” Cotton textiles
forned one of the essential commmodities specified in section
2 (a) (ii) of the 1946 Act. The 1955 Act was al so enacted
to provide for the control of  production, supply and
di stribution and trade and commerce in certain comuodities.
Cotton textiles is one of the essential comodi ties
specified in section 2(a)(iv) of the 1955 Act.

Section 3(1) and (2) of the 1946 Act enpowered the Centra
Gover nnent for maintaining or increasing supplies of
essential commopdities or for securing their equi tabl e
distribution and availability at fair price to regulate or
prohi bit production. supply and distribution
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thereof and trade, and commerce. Such orders could provide
for Control of prices of essential conmpdities, and require
any person holding stock to sell Wole or specified part at
such prices and to such persons as specified.in the Oder
The Central Government under the 1946 Act could regulate the
di stribution and supply of essential commpdity. The Centra
CGovernment could delegate its power to any officer or
aut hority nmentioned therein.

The 1955 Act contains simlar power of the Centra
CGovernment to regulate or prohibit production, supply and
di stribution and trade and commerce in essential conmmodities
for mai ntaining or increasing supplies of essentia
commodities or for securing their equitable distribution and
availability at fair prices or for securing any essentia
commodity for the Defence of India or for the efficient
conduct of military operations. The 1955 Act al so contains
simlar power to control the prices at which essentia
commodities nmmy be bought or sold or to require any person
hol ding stock of essential comopdity to sell the whole or
specified part to the Central Governnent or the State
Government or other persons mentioned therein. The 1955 Act
enmpowers the Central CGovernment to provide for regulating or
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prohi biting production, supply and distribution of essentia
comoditi es.

Section 3(3) of the 1955 Act provides that where any person
sells essential commodity in conpliance with an order nade
with reference to clause (f) of sub-section (2) there shal
be paid to him(a) price agreed, if it is consistent wth
the controlled price, (b) the price calculated with
reference to the controlled price if no agreenent could be
reached, (c) the price calculated at the nmarket rate
prevailing in the locality at the date of sale, if neither
cl ause (a) nor clause (b) applies.

Cl ause 22 of the 1948 Cotton Textiles Control Order provides
that the Textile Commissioner nmay specify the nmaximm
prices, ex-factory, wholesale and retail, at which any class
or specification of cloth or yarn may be sold; or the
principles on which and the manner in which such maxinmm
prices may be determ ned by a manufacturer, and the narkings
to be nmade by a manufacturer or dealer on any class or
specification of cloth or yarn manufactured or sold by him
and the time and manner of naking such markings. The 1948
Order was anended by Cotton Textiles (Control) Amendnent
O der, 1972. As a result of the anendnent clause 30 of the
1948 Order was substituted by clause 30 in 1972 Order. The
amended cl ause 30(a) is that the "textile Comm ssioner nay,
with a view to securing proper distribution of cloth or yarn
and with a view to securing conmpliance with the provisions
of this Order, direct any manufacturer or dealer, class of
manuf acturers or dealers (a) to sell or deliver specified
gquantities of cloth or yarn to specified persons, (b) not to
sell or deliver <cloth or yarn or specified description
except to specified persons and subject to such conditions
as the Textile Conm ssioner may specify The anmended ' cl ause,
further provided that the manufacturers or dealers. shal
conply with the directions and the Textile Conm ssioner in
412

maki ng orders shall have regard to the requirenents of
categories of persons nentioned in sub-clause (a), the
availability of cloth or yamof different descriptions and
the requirenent of any |local area.

Clause 36 of the 1948 Order provided that any person
aggri eved by an order of the Textil e Comm ssioner may prefer
an appeal to the Central CGovernment within thirty days of
the date of communi cation of such Order and the decision of
the Central Government thereon shall be final

The 1948 Oder continued under the Essential ~Comodities
Act, 1955. Cotton yarn is included in cotton textiles. It
was, therefore., not necessary to issue any notification
declaring cotton yarn as an essential comodity under
section 2(a) (xi) of the 1955 Act. The notification dated
13 March, 1973 required an explanation to say that yam for

the purpose of the notification shall nean all cotton yam
except sewing thread and industrial yarn like tyre | cord.
This explanati on was necessary to include all cotton' yarn
because the decentralised sector was facing severe yarn
short ages.

The third contention on behalf of the petitioners is that on
a true construction of Section 3 of t he Essenti a
Conmodities Act, 1955 the power to issue orders in respect
of essential commodities having been conferred to ensure
their availability at fair prices such orders cannot validly
confer arbitrary powers on the executive to fix prices of
essential commodities unrelated to the cost of production
and reasonable nargin of profit. It is said that clause 22
of the Cotton Textiles Control Oder, 1948 which is
continued by the Essential Commodities Act, 1955 cannot be
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construed as authorising the Textile Conmi ssioner to fix an
arbitrary price for essential comodities.

The fourth contention is that if the provisions of the
Cotton Textiles Control Order confer arbitrary power on the
Textile Comm ssioner to fix prices for yarn unrelated to the
cost of production and reasonable profits to the producer
then the provisions becone void by reason of infringenent of
fundanental rights guaranteed by Articles 19(1)(f) and (g)
and 31 as well as Article 301 of the Constitution

The fifth contention is that if the said Order does not
authorise fixation of price of cotton yam arbitrarily and
without reference to relevant factors such as cost of
producti on and reasonabl e return, the inpugned notification
which fix a price for yambel ow the cost of production of
the mlls are ultra vires the Cotton Textiles (Control)
Order, 1948 inasmuch as the prices fixed wunder the said
notifications are not based on rel evant considerati ons such
as cost of production, reasonable return, but are wholly
arbitrary and based on irrel evant considerations.

These three contentions turn on the question as to whether
controll ed price fixed under the inpugned notifications has
been fixed arbitrarily and it constitutes an unreasonable
restriction on the fundanmentals rights of the petitioners
and Article 301. The question of fair. price of cotton
textile in the sphere of trade engaged the attention of the
Gover nnent
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in 1960. The Governnent appointed a Tariff ‘Commission to
consi der several aspects. The recomendations of the Tariff
Conmi ssion on cotton textiles and prices were t hese.
Control nust be conprehensive. Control should enbrace the
entire range from producer of cloth andyarn to the ultimte
consumers. Any_system of control which fixes fair ' prices
only for the industry cannot really protect the consuners
because of dealers and middlemen and high prices of
substitute products fromthe decentralised sector. VWher e
control is inmposed in conditions of scarcity, the price
should encourage growth of output. This is to  mmintain
equi i brium of demand and supply’ Price rmust be fair to the
producer to cover his costs. Price must be attractive to
sustain growmh of output and capital resources, return
el ement, profit notive.

The reconmmendation concerning price control is that cost
factors which are beyond the control of the producer as well
as factors within the control of the  producer i ke
efficiency, productivity, appropriation of profits are al
to be considered and on an overall estimate a return of 12
per cent of capital is reasonable for the industry.

Raw cotton counts, for about 50 per cent of the value of the
finished product. Price of raw cotton should be attractive
to the grower. in order toraise his output “and good
quality. The costs of conversion of cotton into finished
product are neither stable over a period of time nor
uniformy steady in mlls. MIls have different equipnents
and ef ficiencies. Therefore, it 1is not possible to
establish an invariable set of prices for the products of
the industry for a long period.

Adj ustnment of future prices may be necessary to cover
changes in variable itenms of cost of production. Raw cotton
figures promnently as one such item It is said that there
should be quarterly revision of prices on the basis of
changes in the prices of raw cotton. Conversion charges of
raw cotton |like | abour, freights, fuel, power and stores are
also to be considered. Labour costs depend on statutory
alterations as well as wage Board Awards or negotiated
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settlenents. The inpact of prices of stores is indefinite.
In the structure of processing costs an all owance has been
included for <contingencies in order to neet the cost of
stores, power, fuel and to prevent inflation only on those
itemns.

Price of particular counts of vyarn wll have to be
determned on the basis of fair average of cost of
production with due regard to the cotton nix in each

produci ng establishment. Mxes vary frommll to mll as
also fromtine to tine. The range of variation of m xes can
be brought to a degree of certain technical linmts and on

the basis of that average cost of raw material can be
det er m ned.

Anot her recomrendation of the Tariff Conm ssion enphasised
distribution chain. A margin of 18 per cent which include
freight charge-, on ex-mll prices of cloth which had been
applied wunder the systemof voluntary control needed no
revision. As regard sal es of yarn handl oom weavers needed
protection. It was, therefore, suggested that a maxi num of
11 per cent on ex-mll prices of yarn for sale plus actua
freight to the main consuning centers would be adequate.
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The reconmendations of the Tariff Commi ssion were studied.
The Government introduced control over price and production
nanely, control over manufacture and sale of certain
varieties of mll made cloth of nmass consunption in the
nonth of Cctober, 1964. The prices were worked out after
taking into account the costs of ~productioon under the
particular heads of  cotton, tabour and other materia
charges etc. Prices were stanped on the piece of cloth as
the ex-mll price. The retail price of cloth, ~the excise
duty the category and description of the; ,cloth, the tax
mark, of the mill and the words " controlled cloth" were
also stanped on the cloth. The fixation of price of ' cloth
t ook into account the recomrendations of the Tariff
Conmi ssion on the prices of cotton yarn

The Report of the Comobdity Control Committee, 1953 dealt

with three nmain types of price control. The first is the
ceiling or maximumprice. The second is fixed price: The
third is ceiling and floor price. The i mpugned

notifications in the present case adopted the first, viz,,
fixing ceiling or maximumprice. Wth regard to ceiling or
maxi mum price it has to be bal anced between a reasonable
margin over and above cost of producer on the one hand and
on the other the interest and protection of the consuner

because a liberal ceiling will ordinarily not encourage
sal es at bel ow the maxi mum price though there is no bar to
sales below the maximumprice. 1In some instances what is
known as the 'cost plus’ formula has been adopted. Thi s

formula neans cost either of the inporter or of the
manuf acturer as the basis and the addition of a reasonable
margi n of profit to cover the whol esaler and the retailers.
The periodic revision of prices is also noticed with the
war ni ng that frequent change in price may cause difficulties
to producers who are in possession of |large stocks. 1In the
case of inported goods the control is the margin of profit.
, In the case of manufactured goods control of prices of raw
materials is required in order to have a control of price
for the finished article. |If the price of raw material is
controll ed but not of the commodity which can be produced in
place of that raw material there would be danger of
producti on being diverted to channels over which there is no
control. In the last analysis it is said that effectiveness
of measures of control lies in the reasonabl eness of prices
fixed. The prices nust be fair not only fromthe point of
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view of the consunmer but also of the producer and the
di stributor. These are the recomendati ons of the Comudity
Control Committee.

The recommendations of the Tariff Board on the cotton vyarn
and cloth prices in 1948 and of the Tariff Conmm ssion on the
Cotton Yarn and Coth Prices in 1962 covered all economc
aspects of the industry which have an inpact on the ex-mll

prices of cloth and yarn. The Governnent acted upon the
Tariff Board fornula of price fixation of cloth and vyarn
from 1949 to 1952. Under that forrmula fair prices were
arrived at by taking into account the main elenments of the
costs of production and those prices were revised every
quarter. The Vol untary Schene of price control introduced
in 1964 adopted the basis of price of <cloth and vyarn
preval ent in August 1959 and certain percentage of increase
on account of raw materials, stores and Wage Board Awards.
The Tariff Comm ssion view was that the prices should be
fair to the
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producer to cover costs, upkeep of his production apparatus
and a, return-of 12 per cent. The control over manufacture
and sale of mll nade cloth-of mass consunption from the
year 1964 adopted the formula of cost of production taking
into account costs, ‘| abour, material charges and adjustments
fromtime to time in fluctuations of the cost el enents.

No control over the production and sal e of yarn was inposed
until 13 March, 1973 when the inpugned notifications were
issued. Until then the yarn pool schene in respect of yarn
of counts upto 40s continued from 1 February, 1971 to 31
March, 1973. The wother was the voluntary price and
Distribution Schene in respect of yarn of counts 60s and
above introduced on 1 August, 1972. The voluntary price and
di stribution schene, applied to 50 per cent of the free yam
and the producers were free to sell the rest in the open
mar ket . Because of cornering, hoarding, specul ati on,
unaut hori sed despatch to foreign countries, prices of vyarn
were rising though the production in 1972 rose to 468
mllion kgs. For yarn upto counts 40s and bel ow there was
no price rise upto Decenber, 1972 over the period of
preceding 10 nonths. For counts of 60s and above, the
regulated price with effect from1 August, 1972 with 6 per
cent increase took into consideration power cut; changes in
the price of cotton since August, 1972, increase in _|abour
costs and 40 per cent inmport duty on inported cotton. The
real challenge on the part of the petitioners is that yarn
price control has not followed the pattern of price  contro

for <cloth by providing for periodic changes in the contro

price to allow for fluctuations in cost el ements.

The petitioners contend that the price fixed is arbitrary
for the followi ng reasons. Fluctuationin the price of
cotton is not taken into consideration. Raw material s,
wages and profits are not considered. Nothing has been done
with regard to those who have suffered electricity cut in
ot her States Costs of production and reasonable profit  have
not been taken into consideration. The price fixed is
Decenber, 1972 rate. Decenber, 1972 rate is not the rate
for March, 1973. Therefore, there is basic variation
bet ween Decenmber And March in cotton. Irrespective of the
fact whether it is yarn manufactured before Decenber or
after Decenber it shall be sold at that price. No reason is
disclosed for fixing the price. No norns for fixing the
prices are given. There is total non application of nmind to
arrive at the price by an alternative nethod. Those who are
produci ng counts 40s and bel ow are to get price irrespective
of any aspect of electricity. It is, therefore, said that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 31

the alternative nethod is that which is fixed by the Tariff
Conmi ssi on. The industry nmust have reasonable return and
fair price will take in cost of production. There should be
guidelines in fixing prices. The price fixation which does
not fix a price above the cost of production is unreasonable
restriction because it poses before the producer the two

alternatives between closure and sal e bel ow the price. The
only guideline is the recomendation of t he Tariff
Commi ssion. It is a reasonable return of 12 per cent. The

price fixed under the inpugned orders is for a long tine.
It is for all times to cone. There is no conputation of
cost. The protection is for handl oom weavers
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and powerl oom weavers. |f cloth was to be obtained at fair
price, the price of -cloth should be controlled. The

industry was facing steep rise in the cost of production
from 1965 and profits appeared for the first time in 1972-
73. Al these factors are, according to the petitioners not
taken into consideration in fixing the price.

In 1972 there were 670 textile mlls. Qut of these, 291
were conposite mnills which al so consunmed yam produced by
them CQut of 18010 spindles 12260 are |located in conposite
mlls. Qut of 972 million kgs. of yarn produced 448 million
kgs. is free yarn. 416 mllion kgs. out of 448 mllion kgs.
is for civil consunption. By civil consunption is neant
handl oom and powerl oom weavers and hosiery.. There are 72
| akhs of handl oom weavers. 4 | akhs are  powerl oom weavers.
50, 000 persons Are enployed in hosiery industry. The tota

cloth produced in the country is 8200 mllion netres. The
share of handl oom and powerl oom.is 3777 mllion nmetres. The
mlls produce 4245 mllion  netres. The powerl oom and

handl oom sectors produce 47.1 per cent of the total «cloth
production of the country. Handl oomand powerloom ' sector
depends for the supply of raw material yarn on  textile
mills. Two-thirds of the total yarn produced cone from
conposite mlls. The conposite mlls conpete with handl oom
and powerl oom sectors in the production of cloth. Handl oom
and powerloomindustry requires protection. Control / over
price and distribution of vyarn is, therefore, in the
i nterest of the general public.

There is a provision of appeal to the Central Governnent
against the order of the Textile Conm ssioner. That is
clause 36 of the Order’ This relief by representationto the
rel evant authorities is always available to the petitioners.
In Diwan Sugar & General MIls v. Union of India [1959]
Supp. 2 S.CR 123, this Court considered Sugar Export
Promoti on Ordi nance, 1958. Prices of sugar went up by a
rupee per maund during May-June, 1958 in expectation of the

Or di nance. Though the industry assured sale of sugar at
prices prevalent before the Export Policy was annhounced,
there was no fall in prices. Notifications were issued

under the Sugar Control Order fixing controlled price bel ow
the level of prices at the end of May and in the week
preceding 17 June, 1958. This Court repelled the contention
that the prices were bel ow the cost of production’ The sugar
crushi ng season begi ns about the end of Cctober and finishes
about the end of May. The fixation of prices in July, 1958
was on the basis of the 1957-58 season and the market prices
were available at the tine of the notification

In an unreported decision in Sri Krishna Rice MIls v. Joint
Director (Food), Vijayawada (Civil Appeal Nos. 1026-1031
etc. of 1963 dated 27 January, 1965) this Court held that
section 3 of the Essential Comvpdities Act sufficiently
specifies the principles on the basis of which price should
be fixed. The Central CGovernment fixed the maxi mum price
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for sale of rice of certain quantities. The rice nillers
contended that notification fixing fair price violated
Articles 14, 19 (1) (f), (g) and 3 1 (2) of t he
Constitution, and, therefore, they were entitled to the
rates prevailing in the market. The contentions on
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Article 19 (1) (f) and (g) were repelled on the rulings of
this Court in Hari Shankar Bagla v. The State of Mdhya
Pradesh reported in [1955] 1 S.C.R 380 and Union of India
v. Bhananmal Cul zarimal reported in [1960] 2 S.C. R 627.

In Sri Krishna Rice. MIls, case (supra) the rice was
procured after 30 Decenmber, 1957 at the rate of maxi num
price fixed by the Governnent by notification dated 30
Decenmber, 1957. The appellants there contended that they
had pai d higher prices than fixed by the notification. This
Court held that unless it could be, shown that the reduction
of price was not fair, it could not be said that the procu-
rement after 30 Decenber, 1957 based on the prices fixed in
the notification of that date was in any manner agai nst the
provi sions of the Act or was hit by Article 19(1) (f). The
Court found that the prices fixed were fair, because the
reason for the reduction of prices of 30 Decenber, 1957 was
that new crop came into the nmarket from Novenber, 1957 and
the market prices of rice fell. Wen prices fall, traders
who had nade purchases at higher prices have to sell at the
reduced rates and therefore. they cannot conplain against
rise and fall of prices due to econom c factors in an open
mar ket . Just as the industry cannot conplain of rise and
fall of prices due to econonmic-factors in an open market
they cannot simlarly conplain of increase or reduction of
prices as a result of notification under section 3 (1) of’
the Essential Supplies Act, 1955 because that increase or
reduction is. al so based on economni c factors.

In State of Rajasthan v. Nathmal & Mthamal [1954] S.C. R
982, the authorities were allowed to freeze any stock of
f oodgrai ns and no person coul d di spose of any foodgrains out
of the stock so "freezed" (sic) without the perm ssion of
the authority. The order was held to be relatable to the
object of the Act, nanely, securing equitable distribution
and availability at fair prices. The ceiling price of the
commodity was Rs. 17-18. The Government procurenent price
was Rs. 9 per maund. The Court held that it was an
unreasonabl e restriction because the Governnent was free to
sell at a higher price and nake a profit. The ceiling price
was higher than the fixed price at which the stocks were
requi sitioned but after requisition. the Governnent would
sel | at the higher price. Therefore, that  was art
unreasonabl e restriction

In Union of India v. Bhanamal Gul zarinal (Supra) clause 115
of t he Iron and Steel (Control of Pr oduction and
Distribution) Order, 1941 which conferred power- on the
Controller to fix maximumprice from tine to time was
challenged on the ground that <clause 11B should  have
referred to the prices of sone specified year as basic
prices and should have directed the Controller to prescribe
maxi mum prices by reference to the basic prices. This Court
did not accept that contention. The special features of the
object which the Control Order is said to achieve are an
i mportant consideration. Maximumprices in respect of iron
and steel woul d depend on a rational evaluation fromtime to
time of all factors. This Court will not substitute its
determ nation for that of the discretion of the authority in
fixing the fair prices. The Controller with a view to
fixing maxi mum price of iron
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and steel made a flat reduction of Rs. 30/- per ton fromthe
earlier maximum price. The price for sale by registered
producers of untested articles was Rs. 333/- per ton whereas
the price for sale by controlled stock holders was Rs. 363/-
per ton and the price at which the respondents could sel
was Rs. 378/- per ton; and as a result of the deduction of
Rs. 30/- the respondents were required to. sell at Rs. 348/-
per ton. It was alleged that the respondents had purchased
commodity at the rate of Rs. 363/- per ton from the
control | ed stockhol ders and they were conpelled to sell at a
reduced price. This Court held that |losses in respect of
particul ar transactions would not be decisive because the
general effect of the notification is on all the classes of
dealers as a whole. "I'f it is showmm that in a Ilarge
majority of cases, if-not all, the inmpugned notification
woul d adversely affect the fundanental right of the dealers
guar ant eed under ~ Articles 19(1)(f) and (g) that may
constitute a serious infirmty in the wvalidity of the
notification".

In Narendra Kumar v. Union of India [1960] 2 SSC R 375 this
Court enphasised that the test of reasonabl eness neant the
nature of evil that was sought to be renedied, the ratio of
the harmcaused to the individual citizen by the proposed
renmedy and the beneficial effect reasonably expected to
result to the general public. Cdause 3 (1) of the Non-
ferrous Metal Control Oder, 1958 which provided that no
person shall sell or offer to sell any non-ferrous metal at
a price which exceeds the ampbunt represented by an addition
of 31 per cent of its |anded cost and which provided that no
person shall purchase or offer to purchase fromany person
nonferrous nmetal at a price higher thanat which it is
perm ssible for that other person to sell the sane under
sub-clause (1) was challenged. This Court held ‘that an
addition of 31/2 per cent of the | anded cost was intended to
enable the inporters to earn a margin of profit and that
this would be the mnimumprice at which the inporters would
sel | . Any deal er would have to pay at the rate of |anded
cost plus 31 per cent in getting the supply of copper’ from
the inporters but such a deal er was prevented from charging
fromhis custonmer anything nore than the | anded cost plus 3
1/2 per cent thereof. As aresult —of this any actual
consumer of the comvodity would have to get it direct from
the inporter and the channel of distribution through the
deal er would disappear. This Court held that the evi
sought to be renedied was rise in price and sonme fixation of
price, being essential to keep prices wthin reasonable
[imts was reasonable restriction.

The bal ance between freedomto carry on business and specia
control under reasonable restrictions is required. In
Dwarka Prasad Laxmi Narain v. State of U P. [1954] S.CR
830 the exclusion of incidental charges fromthe cost itemns
for allowing 10 per cent profit in fixing the controlled
prices of coal was attacked to be unfair and discrimnatory.
This Court held that the omi ssion would only |ower the
margin of profit. The fixation of price was in, the
interest of public. |In considering the provisions of U P
Coal Control Oder, 1953 this Court said that "a law or
order which confers arbitrary and uncontrolled power upon
the executive in the mater of regulating trade’ or business
in normally avail able comodities cannot be held to be un-
reasonabl e".
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The two decisions on which the petitioners relied are
Pani pat Cooperative Sugar MIIs v.. Union of India, (AIl.R
1973 S.C 536) and Anakapall e Co-operative Agricultural &
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I ndustrial Society Ltd. v. Union of India (A 1.R 1973 S.C
734) which are on the application of sub-section (3C) of
section 3 of the 1955 Act. That subsection relates to sugar
and there are special features for fixing of price. In
Pani pat Sugar MIls case (supra) it is said that fair price
of sugar is to be determ ned ensuring to the industry a
reasonabl e return on the capital enployed in the business of
manuf acturing sugar but the Government cannot fix any
arbitrary price or fix it on extraneous considerations or
fix such price that it does not secure a reasonable, return
on the capital enmployed in the industry. Pani pat  Sugar
MIlls case (supra) is governed by sub-section (3C) of
section 3 of the 1955 Act and has, therefore, no relevance
to the present case.

The case of Premer Automobiles Ltd. v. Union of India
[1972] 2 S.CR 526 is on section 18G of the |Industries
(Devel opment and Regul ation) Act, 1951. The provisions of
section 18G are that the Central Government for securing the
equitable distribution, availability at fair prices of any
article relatable to any schedul ed industry nay provide for
regul ati ng the supply and distribution thereof and trade and
conmerce therein. In sub-section (2) of section 18Git is
stated that w thout  prejudice to the generality of the
powers conferred by sub-section (1) a notified order made
thereunder nmmy provide for controlling the price at which
any such article is bought or sold. |In Premer Autonpbiles
case (supra) this Court said that the concept of fair price
fixed under section 18G takes in all the elenents to make it
fair for the consumer | eaving a reasonable margin of profit
to the manufacturer w thout which no one will engage in any
manufacturing activity". These observations were nade on
the basis of the agreenent of the parties there that
irrespective of technicaL or |egal points the Court ' should
base its judgnent on exami nation-of correct and rationa

principle and should direct deviation fromthe report of the
Comm ssion of Inquiry appointed by it with the concurrence
of the parties only when it is shown that there has been a
departure fromthe established principles or the concl usions
of the Comm ssion are shown to be denonstrably wong or
err oneous.

The Premier. Autonobiles (supra) decision does not consider
that the concept of fair prices varies with circunstances in
whi ch and the purposes for which the price control is sought

to be inposed. This decision because of the specia
agreenment there does not consider that the fixation of fair
price with a view to holding the price line my be

stultified by allow ng periodic increase in price:

If fair price is to be fixed | eaving a reasonable margin of
profit, there is never any question of infringenent of
f undanent al right to carry on business by i mposi ng
reasonabl e restrictions. The question of fair price to the
consunmer wth reference to the dom nant object and purpose
of the, Ilegislation claimng equitable distribution and
availability at fair price is conpletely lost sight of if
profit and the producer’s return are kept in the forefront.
The mai ntenance or increase of supplies of the coomodity or
the equitable distribution and availability at fair
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prices are the fundanmental purposes of the Act. If the
prices of yarn or cloth are fixed in such a way to enable
the, manufacturer or producer to recover his cost of
production and secure a reasonable margin of profit, no
aspect of infringenment of fundanmental right can be said to
ari se.

In determ ning the reasonabl eness of a restriction inposed
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by lawin the field of industry, trade. or comrerce, it has
to be renenbered that the nmere fact that sone of those who
are engaged in these are alleging |loss after the inposition

of law w Il not render the | aw unreasonable. By its very
nature, industry or trade or comrence goes through periods
of prosperity and adversity on account of economc and
sonetinmes social and political factors. 1In a largely free.

econonmy when controls have to be introduced to ensure
avail ability of consumer goods |ike foodstuff, cloth and the
like at a fair price it is an inpracticable proposition to
require the Governnent to go through the exercise |like that
of a Conmission to fix the prices. The Tariff Board and the
Tariff Conmi ssion did not deal with the question of fixing
prices with a viewonly to holding price line and in the
circunstances that justify giving preem nent preference to
the interest of the consunmer or general public over that of
the producers of the combdity and the dealers. Even these
Conmi ssi ons cannot al ways make a correct estimate of a price
which is fair to all because there are intricacies of the
trade of all profit naking enterprises which a Comi ssion
may not be able to probe. As an illustration, the Tariff
Conmi ssion Report points out that nany textile mills use
cotton mixes with a view to reducing cost and the result of
such mxes is difficult to discern

When avail abl e stocks go underground and the Governnment has
to step in to control distribution and ‘availability in
public interest fixing of price can, therefore, be only
enpirical. Mar ket prices at a tine when the goods did not
go underground and were freely available, the general rise
in prices, the capacity of the consuner specially.in case of
consuner goods |ike foodstuff, cloth etc. the anmpunt of |oss
which the industry is able to absorb after having nade huge

profits in prosperous years, all these enter into the
calculation of a fair price in an enmergency created by
artificial shortages. 1In this context, the observations of

this Court in Chintaman Rao v. State of Mdhya  Pradesh
(1950] S.CR 759 are that (the phrase "reasonabl e
restriction" connotes that the limtation inposed on a
person in enjoynent of the right should not be arbitrary or
of an excessive. nature beyond what is required in the
i nterest of the public.

in Secretary of Agriculture v. Central Reig Refining Conpany
(94 Law Ed. 381-335 U. S. 664-620) the Sugar Act of 1948
which allotted to specified donmestic sugar-produci ng areas,
sone within and sone without the continental United States,
an annual quota of sugar, specifying the maximum nunber of
tons which mght be marketed on the nmainland from each of
those areas was chall enged. The chal | enge was based on. the
Due Process clause of the Fifth Amendnment because of all eged
di scrimnatory character and the oppressive effects of the

refined sugar quota established by the Act. The Act
established limts on the tonnage of refined sugar | which
m ght be marketed annually on
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the mainland fromthe of fshore areas as part of their tota
sugar quotas. The Act did not subject nmainland refiners to
gquota limtations upon the marketing of refined sugar. The
Secretary was authorised to allot the refined sugar quota of
a particular area ampng those marketing the sugar on the
mai nl and from an offshore area to provide a fair distribu-
tion of the quota by considering three factors, nanely,
first processing of sugar to which proportionate shares,
det erm ned pursuant to the provisions of the Act pertained,;
second, past nmarketing; and, third, ability to market the
amount al |l otted.
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It was held there that the Congress instructed the Secretary
to nake allotnments in such nmanner and in such ampunts as to

provide a fair, efficient and equitable distribution. The
Secretary was given discretion conmmensurate wth t he
| egi sl ative goal. Allocation of quotas to i ndi vi dua

marketers was deenmed an essential part of the regulatory
schene. The conplexity of problemaffecting raw and refined
sugar in w dely separated and economically di sparate areas,
accentuated by the instability of the differentiating
factors must have persuaded Congress of the need for
conti nuous detail ed adm nistrative supervision. The Court,
therefore, held that the Secretary’s judgnent would not be
repl aced to that of the Court by holding on the record that
the Secretary acted arbitrarily in reaching the conviction
that the years 1935-41 furnished a fairer measure of past
marketings than the war years. It was also said "Suffice it
to say that since Congress fixed the quotas on a historica
basis it is not for this Court to reweigh the relevant fac-
tors and, perchance substitute its notion of expediency and
fairness " for that of Congress. This is so even though the
guota thus fixed may denonstrably ~be di sadvantageous to
certain areas or persons. This Court is not a tribunal for
relief from the crudities and inequities of conplicated

experimental economic legislation". |In the present case the
| egi sl ati ve nmeasures have left the question of resolving the
econom ¢ pr obl ens of increasing suppli es, equi t abl e

distribution and availability of essential commpdities at
fair prices to the judgnment of the statutory authorities.
The main plank of the petitioners’ contention that a fair
price nmeans a determnation with regard to the cost of raw
mat eri al, manufacturing cost and a reasonable return on the
capital enmployed in the business was founded on t he
construction that sub-sections (3), (3A), (3B) and (3C) of
section 3 of Essential Conmobdities Act, 1955 constitute a
single scheme and what is inplicit in sub-section (3) is
made explicit in sub-section (30

The power to fix controlled price is in section 3 /(2) (c)
read with section 3 (1) and not in section 3 (3)  of  _the

1955 Act. In sub-section (2) (c) of section 3, it is 'stated
that the order may Provide for controlling the price at
which any essential comvodity may be bought or sold. The

domi nant words in section 3 (1) are that if the Governnent
is of opinion that it is necessary or expedient to _provide
for maintaining or increasing supplies of any -essentia
commodity or for securing their equitable distribution and
availability at fair prices, the Governnent my, by order,
provi de as mentioned therein.
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Sub-section (3) provides that where an order under section,
3 (2) (f) of the Act is nade requiring any person  hol ding
any stock to sell to the Governnent or to any officer or to
any class of person, the price under sub-section (3) can be
fixed (a) by an agreement consistent with controlled price
or (b) if there is no agreenent with reference to controlled
price or (c) the market price where neither of the two
courses i s possible.

Sub-sections (3A), (3B) and (3C) deal with specific cases of
foodstuff, foodgrains; edible oilseeds, edible oil; and
sugar respectively. Sub-section (3A) of section 3 is an
exception to sub-section (3). Subsection (3A) applies when
there is a notificationin the Oficial Gazette that
notw t hstandi ng anything contained in sub-section (3), the
price ’'shall be regulated in the case of foodstuff in
accordance Wth the provisions of sub-section (3A). In sub-
section (3B) it is stated that where either there is no
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notification under sub-section (3A) or any such notification
has ceased to remain in force by efflux of tine, the
contingencies nentioned therein will happen. Again, in sub-
section (3C) the matters contenplated are simlar to sub-
section (3B).

The differences between sub-sections (3) and (3A) on the one
hand and sub-sections (3B) and (3C) on the other are these.
Subsections (3) and (3A) speak of fixing price by agreenent
consistent with or with reference to controlled price or
failing both market rate prevailing in the locality during
three nonths preceding the date of the notification. Sub-
section (3B) speaks either of controlled price or where no
such price is fixed the price prevailing or likely to
prevail during the post harvest period in the area to which
the order applies. |In sub-section(3C) which relates to
sugar price is to be calculated with reference to m ninmm
price of sugarcane, nmanufacturing cost of sugar, duty or
tax, and a reasonable return and different prices may be
provided 'for ~different areas or factories ’'or different
ki nds of 'sugar.

Therefore, controlled price fixed under section 3(1) read
with section 3 (2) (c) is different fromprice under sub-
sections (3A), (3B) and (30Q).

The control of prices may have effect either on maintaining
or in.. creasing supply of comobdity or securing equitable
di stribution and availability at fair prices. The
controlled price has to retain this equilibrium in the
supply and demand of ‘the commodity.~ The cost of production

a reasonable return to the producer of the commpdity are to
be taken into account. The producer must have an. incentive
to produce. The fair price nust be fair not only from the
point of view of the consuner but also fromthe point of
view of the producer. In fixing the prices, a price line
lids to be held in order to give preference or predom nant
consi deration to the interest of the consumer or the genera

public over that of the producers in respect of essentia

conmodi ti es. The aspect of ensuring availability of the
essential commodities to the consuner equitably and at/ fair
price is the nost inportant consideration

The producer should not be driven out of ~his producing
busi ness. He may have to bear in the same way he does when
he suffers | osses on account of econom c forces operating in
the business. |f an
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essential commodity is in short supply or there is hoarding,
cornering or there is unsual demand, there is -abnorma

increase in price. it price increases, it becomes  injurious
to the consumer. There is no justification that the
producer should be given the benefit of price increase
attributable to hoarding or cornering or artificial /short

suppl y. In such a case, if an "escalation" in “price is
contenplated at intervals, the object of controlled  price
may be stultified. The controlled price will enable  both

the consumer and the producer to tide over difficulties.
Therefore, any restriction in excess of what would be
necessary in the interest of general public or to renedy the
evil has to be very carefully considered so that the
producer does not perish and the consumer is not crippled.

The petitioners contended that the control over prices of
yarn in relation to ex-mll prices would not serve the
purpose of control because there is no control over retai

prices. The notification. dated 31st March, 1973 confers
power on the, Deputy Conmi ssioner and the District Collector
to specify maxi mum prices at which yarn may be, sold by the
dealer in their respective jurisdiction. |In specifying the
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maxi mum price, the factors to be taken into consideration
are (a) i nvoiced price of yarn, (b) incidental charges
i ncluding transport and |ocal taxes, (c) such reasonable
margi n of profit not exceeding two per cent of the invoiced
price as may be determ ned in each case, and (d) any other
rel evant factor.

In the case of counts of 59s and below, the controlled price
fixed is the highest ex-mll price or the highest contract
price as the case my be for deliveries effected in
Decenber, 1972 with 6 per cent increase in the case of yarn
producers situated in the States of Tam | Nadu and
Pondi cherry. In counts of yarns of 40s and bel ow, there was
no increase of price for 10 nonths ending Decenber, 1972.
It neans free market price. It reflects costs of production
and-reasonabl e return. ]’ he normal conditions of supply and
demand are indi cat ed.

The prices fixed for ~counts of 59s and below include
appreciation inprices in 1970-71 when cotton crop was | ow
and the price in 1971-72 which in spite of bunper crop and
fall in  price of cotton did not decrease but were higher
than the pool prices of the distribution schene. Cotton
prices represent 70 per cent of the cost of production of
the yarn. 1In Decenber, 1972 the price of cotton fell by 24
poi nt's from 209 ‘to 185 whereas the prices of yarn
appreciated by 29 points from 174 to  203. Thus the
controlled price fixed for yarn is much nore than fair price
to the cotton yarn producer. |In Decenber, 1972 prices of
yarn were favourable to the vyarn producer. Thi s is
established in Wit Petition of Bihar Cotton MIlls. It is
stated there that in 1972 favourable narket conditions
enabl ed the cotton mlls to inprove its profit and w pe out
2/ 3rd of the accunul ated | osses anounting approxi mately Rs.
9, 30, 000/ -.

In the case of counts of 60s and above, the regulated yarn
prices adopted for individual producers of yarn are the
di fference between the highest <contract price for the
rel evant count on 1 June, 1972 or ‘the nearest (late /in case
no sale was effected on 1 June, 1972 and the highest
contract price for the relevant count during January, 1972
and

15--L522SupCl/ 74
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allowing one-half of the, difference to be reduced from
June, 1972 price. On this price, a 6 per cent increase has
been allowed in addition where there is no electricity power
cut . The 6 per cent increase appears to be for allow ng
changes in the prices of cotton since August, 1972, increase
in | abour costs and the inpact of 40 per cent inport duty on
i nported cotton. January, 1972 is selected as base hecause
it was since January, 1972 that the prices of ~yarn of
superfine counts of 60s and above went up. Price went up at
that time on account of strike in Coinbatore nmills ' during
February-March, 1972, wunauthorised despatch to foreign
countries, power cut in Mharashtra and Taml Nadu

Therefore, January 1972 was the tine when nornmal narket
forces were in operation. The benefit of one-half of the
price increases which took place between January-June, 1972
on account of factors which do not enter into deternining
t he cost of production have also been t aken into
consi der ati on.

The nere suggestion that no provision is nade for adjustnent
on account of changes in the cost of production does not
amount to infringement of fundanmental right to carry on
busi ness and to hold and di spose of property. ' There is no
material to show that increase in yarn prices was on account
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of cost of production. The fixing of controlled price is
much nore than a fair price to the producer on the date it
is fixed. The prices of new cotton crop, i.e., for
Sept enmber, 1973 to August, 1974 are not known at the tinme of
the fixation of the price. Even when they are known the
petitioners wll have to show wth reference to the
di fferent types of mxes used in producing yarn, the inpact
of cotton prices on the cost of production of that category
of vyarn. Further, even if there is increase in the cotton
prices, the petitioners can absorb it because the controlled
price fixed is nore fair to the producer. |If he sustains
alleged losses or sone time, it wll be a reasonable
restriction because the object of the price control is to
hold the price line or revert the prices to normal |evels
and make avail abl e cotton yarn to the handl oom and powerl oom
weavers at a fair price which will enable themto wthstand
conpetition frommll-made cloth. 1t is not shown here that
the controlled priceis so grossly inadequate that it not
only results in huge |losses but also is a threat to the
supply position of yarn. The controlled price is in the
interest of the country as-a whole for just distribution of
basi c necessities. The controlled price is nei t her
arbitrary nor an unreasonable restriction.

The sixth contention turned on what is described as
channelisation of 'yarn distribution. The inmpugned orders
are nmade in exercise of powers conferred by clause 30(1) (a)
of the Cotton Textiles Order, 1948. ~The producers of yarn

are prohibited fromselling or delivering yarn to any
person ot her than the five channel s nentioned in the order
The five channels are : (a) the nomnees  of ‘the State
Governments, (b) t he Handl-oom Export Pronotion . Council

Madras, (c) The Cotton Textiles Export -~ Pronotion . Council
Bonbay, (d) Federation of Hosiery Manufacturers Association
and (e) any other person as nmay be nominated by the ' Textile
Conmi ssi oner .

By an order dated 21 June, 1973 counts 17s and below were
excepted fromthe operation of the order. By another order
dated 4 August,
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1973 counts 40s and bel ow were excepted fromthe order. The
position of vyarn supply is under constant review of the
CGovernment. The Press Statenent of 21 June, 1973 shows t hat
the control over distribution of yarn upto counts 17s is
rel axed because the quantities are adequate to neet the
demand. Simlarly, by subsequent notification, control over
di stribution of yarn upto counts 40s has been rel axed.

The inpugned orders as they stand require the producers to
sell to these five channels on the basis of directions
issued by the Textile Conm ssioner. The dealers are
required to sell or deliver yarn to (a) nominees of the
State Government, and (b) any other person as  may be
nonmi nated by the Textile Comm ssioner in such quantities as
may be determined by the Deputy Conmi ssioner or District
Col | ector.

The prices for such sale are on consideration of (a)
invoiced price of yarn, (b) incidental charges including
transport and |ocal taxes, (c) such reasonable nargin of
profit not exceeding two per cent of the invoiced prices as
the Deputy Commissioner or the District Collector my
determ ne in each case and any other relevant factor. There
is thus price control as well as distribution control to
neet the problens of availability of goods at reasonable
prices.

The seventh contention of the petitioners as well as the-
interveners was that the inmpugned orders requiring the
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producer to deliver yarn only to the five channels of
di stribution nmentioned therein created nonopoly in favour of
specified persons, and, therefore, there was violation of
Articles 19(1)(f) and (g) and 301 of the Constitution. It
was also said that there was no obligation on t he
di stribution channels to buy fromthe mlls

Counsel on behalf of the traders who intervened subnitted
that there was no justification for canalisation of the
goods because it was not in public interest and it was a
total ban on traders. It was also said that there would be
neither equitable distribution nor availability of goods
because the order did not provide that it would reach the
weavers and the order also did not provide that the agencies
were to sell at specified rates. The fifth channel of
di stribution, viz.. "any other person as nay be nom nated by
the Textile Comm ssioner” was attacked on the ground that
there was no classification and it conferred arbitrary power
of choice

The Cotton Textiles Control Order 1948 confers power by
clause 30 to inpose control over distribution of yarn. The
order states that such power is required to be exercised
with a viewto securing proper distribution of cloth or
yarn. The Textile Commissioner with a view to securing
conpliance with the directions issued by himshall have re-
gard to (a) requirenents of ’'various categories of persons
specified in clause 30; (b) availability of cloth or yarn of
different descriptions; and (c) requirenents of any |oca

ar ea.

Handl oom weavers are the bul k consumers of yarn of counts of
40s and below. Thereis no control over _distribution of
this yarn. Therefore ' it is said that ~traders in this
class of yarn are free to charge any price whereas " contro

is inmposed on the producers. The Governnment excepted counts
40s and bel ow fromthe operation of the order when
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avail ability was ensured. Further, traders in this category
of counts 40s and bel ow cannot 'sell at any price they |like
because the maximumretail price has to be prescribed by the
Deputy Conmissioners or the District Collectors and no
trader can sell at a price higher than that price. The
price specified by the Deputy Comm ssioners or the District
Col l ectors takes into consideration the reasonabl e margin of
profit not exceeding 2 per cent of the invoiced price.
Maxi mum retail price is specified for al | counts.
Therefore, profiteering in the sale of yarn of all counts is
el i m nat ed.

The distribution channels are contended to be nobnopolies in
favour of specified persons. The traders say that they are
substituted by the distribution channels as m ddl eman. The
nom nees of the State Government wunder the distribution
channel could be any dealer chosen and favoured by the
Deputy Conmi ssioner or the District Collector. It is said
that freedomof trade is violated. These contentions are
unsound for these reasons. The channels of distribution-are
agencies of the State for distribution purposes. Further
the Handl oom Export Pronotion Council, Madras the Cotton
Textiles Export Pronotion Council, Bonmbay and the Federation
of Hosiery Manufacturers Association are associations of
users of cotton yarn. They can demand service charges. | f
m ddl emen be totally excluded the control schene does not
becorme unreasonabl e just because a part of the ban in regard
to counts of 40s and below is relaxed. 87 per cent of the
total yarn narketed is in counts 40s and bel ow. Traders are
permitted to carry on trade in them though prices are
specified for such counts. The balance 13 per cent of yarn
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is in counts of 40s and above. The requirenment not to sel

yam at a price above the maxi numprice operates on al

distributing channels. Even if an ordinary dealer is chosen
by the Government within the fifth category of distribution
channel , viz., "any other person as may be nominated by the
Textile Conm ssioner” such person could also be actua
consunmer of yarn. The notification No. CER/ 20/73 dated 31
March, 1973 states that the nom nees can be any dealer
carrying on business of selling yarn. The distribution
control is intended to ensure availability of yam at
reasonable or fair price. Profiteering, hoarding, cornering
are the evils to be elimnated. it is not that all dealers
in yarn have been denied the right to carry on trade. It is
only those whose carrying on trade in yarn would not in the
opi nion of the Textile Comm ssioner ensure availability of
yarn to actual consumers at the fair price. Black marketing
as the expression-goes is to be weeded out in this manner

The selection of traders is made on the basis of ensuring

availability of vyarn at a fair oprice. Eli m nation of
per sons who have hoarded or cornered or are unscrupulous in
di stribution s intendedin public interest. This is a

reasonabl e restriction in theinterest of the general public
and is contenplated in Article 19(6) of the Constitution

In Rashbihari Pande v. State of Orissa [1969] 3 SSCR 374
the Governnment invited offers for advance purchases of Kendu
Leaves but restricted the invitation to those individuals
who had carried out contracts in the previous year w thout
default and to the satisfaction of “the Government. The
schene was held by this Court to be discrimnatory and
unreasonable restriction upon the rights of ~ persons other
than the
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existing contractors and the schene of selected purchasers
was not protected by Article 19 (6) (ii). In the | present
case, the traders cannot make any profit they |ike | because
of specified prices.

In Bhatnagars & Co. v. Union of \India [1957] S.C. R /701 the
inmporters resorted to nalpractices leading to speculation
and fluctuation in prices. The - CGovernment, ~ t herefore,
canal i sed distribution of the goods by-inviting tenders for
the grant of inmport licences. This Court held that it was
open to the Governnent in national interest to intervene and
regul ate the distribution in a suitable manner.

The power to regulate sale through |icensed vendors to whom
guotas are allotted and who are pernmitted to sell vyarn at
fixed prices has been upheld in Ms Dwarka Prasad Laxni
Narain case (supra). But a note of possible nischief was
indicated in instances where no rule or principle to guide
them was stated or where no check or control . by -higher
authority was intended. The Textile Conmi ssioner in the
present case is guided by the provisions of clause 30 of the
Order as well as by section 3 of the Essential Comodities

Act . The rules or principles for guidance are first
equitable distribution, and, second availability at  fair
price. Prices are fixed with limted profit to traders.

Further, an aggrieved person can appeal to the Centra
Gover nment .

In Mannalal Jain v. State of Assam[1962] 3 S.C. R 936 the
Assam Foodgrains (Licensing and Control) Order, 1961
conferred power on the authority to have regard to Co-
operative Societies in the grant of |icences. This Court
held that such preference did not create a nonopoly. The
Co-operative Societies in villages were held to be in a
better position for maintaining or increasing supplies and
for securing equitable distribution and availability at fair
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prices in accordance with village econony. The question is
whet her prohibition of others doing the business is
reasonabl e under Article 19(6).

Canal i sation orders have been upheld by this Court as
reasonable within Article 19(6) of the Constitution. The
recent unreported decision in Ms Daruka & Co. v. Union of
India Wit Petition No. 94 of 1972 dated 31 August, 1973
referred to the wearlier decisions in Gass Chaton case
[1962] 1 S.C.R 862, Devasan of Bhinji CGobil case [1963] 2
S.CR 73 and upheld the distributing channels of inports
and exports of different comodities and goods.

The petitioners contend that though the order obliges
producers of yarn to sell to persons nanmed there is no
obligation on those persons to buy, and, therefore, it is an
unreasonable restriction. The petitioners supported this
contention by instances where those persons or bodies failed
to lift the stock of yarn. It is said that producers,
therefore, suffered 1osses. There were cases where the
allottees did not Iift the goods when the voluntary schene
was in operation.. The allotnment order on record shows that
the allotnment of yarn is nade subject to the conditions that
the allotted yarn would be lifted within 15 days of receipt
of intimation fromthe mll after maki ng necessary paynents.
If any portion of the yarn is not paid for and lifted within
the stipulated tine, the State Governnent may intinmate the
samnme to the Cotton Corporation of I'ndi a and t he
mlls\concerned. The Cotton Corporation wll effect

428

paynent and take charge of -the vyarn. The Textile
Comm ssioner on receipt of suchintimation will issue the
reallotnment orders and in respect of such reallotted vyarn
the allottee State Governnent will make necessary  paynents
to the Cotton Corporation of India: The conditions of
allotment ensure lifting of yarn-by the nominees of the
State Governnment within a reasonable time. |In the past at

the initial stages of the voluntary control schene the State
Government nom nees were not adequately financially equipped
and that is why there were cases of non-lifting of 'yarn. It
cannot happen now. The Distribution Control Schenme does not
i mpose an unreasonable restriction on the producer’s right
to carry on his business.

it was said on behalf of the State that the petitions were
not naintai nabl e because of the proclamati on of energency.
During the proclanmation of emergency Article 358 does riot
apply to executive action taken during the energency if the
same is a continuance of a prior executive —action or an
emanation of the previous |law which is otherwi se violative
of Article 19 or is otherwi se unconstitutional. The
petitioners challenged the action or previous ‘law to be
violative of fundanental rights. This Court in Bennett
Coleman & Co. case [1972] 2 S.C.R 788 said "During the
procl amation of energency Article 19 is suspended. 'But it
would not authorise the taking of detrimental executive
action during the emergency affecting the fundamental rights
in Article 19 without any legislative authority or in
purported exercise of power conferred by any pre-energency

law which was invalid when enacted". Therefore, if it can
be shown that the executive action taken during the
emer gency has no authority as a valid law its

constitutionality can be challenged. The Cotton Textiles
Order 1948 was continued by Essential Comodities Act, 1955.
The, inmpugned orders are nade under pre-energency Cotton
Textiles Control Order. The validity of the inpugned orders
is challenged wunder Article 19(1) (f) and (g) of the
Constitution on the ground that it is a pre-emergency
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executive order which could have been challenged under
Article 19(1) (f) and (g) before the, proclanmation of

emer gency. From that point of view the petitions are
conpetent though the challenge is insupportable on al
grounds.

For these reasons, the petitions are dismssed., The parties
wi Il pay and bear their own costs.

K. B. N. Petitions dism ssed.
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