http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 7

CASE NO. :
Wit Petition (civil) 232 of 2006

PETI TI ONER
Ekt a Shakti Foundati on

RESPONDENT:
Govt. of NCT of Del hi

DATE OF JUDGVENT: 17/07/2006

BENCH
ARI JI T PASAYAT & C. K. THAKKER

JUDGVENT:

JUDGMENT

Wth

WP.(C) No. 233/2006 and WP. (C) No. 234/2006

AR JI' T PASAYAT, J.

These three wit petitions, filed under Article 32 of the
Constitution of India, 1950 (in short the 'Constitution'),
guestion legality of certain terms ininviting offers for

i mpl ement ati on of the schenme called the "Detailed Schene for
Capacity Building of Self Help Goups to Prepare and Supply
Suppl emrentary Nutrition under the Integrated Child

Devel opnent Service (in short the 'ICDS ) Programe. "

By order dated 7.10.2004 in Wit Petition (C No. 196 of
2001 (People’s Union for Libertiesv. Union of India and
QO hers) this Court observed as under :-

"We have gone through the fifth (August,
2004) report of the Conmm ssioners X X X.
Further, the problem of using contractors for
procurenent has al so been nentioned inthe
report suggesting that it should be done by
agencies and officers at the governnent
level ."

The following directions were issued:

"The contractors shall not be used for supply
of nutrition in Anganwadi s and preferably

| CDS funds shall be spent by naking use of
village comunities, self-help groups and
Mahi | a Mandal s for buying of grains and
preparation of neals."

ICDS is perhaps the largest of all the food and
suppl enentati on progranmes in the world which was initiated
in the year 1975 with various objectives as per the docunent
prepared by the Planning Commi ssion. It was al so noted by
this Court that there was a problemin using contractors for
procurenent and in the report of the Conm ssioners it was
suggested that it should be done by agencies and officers at
the Government level. |In that context, it was noted by this
Court as foll ows:

"The Report also nentions that some of AWCS
are operating fromprivate houses including
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those of grain dealers which it is suggested is
not a healthy way of working as it is likely to
i ncrease the chances of pilferage of the grain
etc. W are happy to note that as stated in the
affidavit of State of Uttar Pradesh, it has made
efforts to shift AWCS to primary schools. It is
a good exanmple for other States to follow. The
Report al so nentions about the attenpt to
centralize the procurenents in sone of the
States which has many fallouts. It has been
expl ained in one of the affidavit that the
procurenents is at district |level and not at the
State level. Further, the problem of using
contractors for procurenent has al so been
nmentioned in the Report suggesting that it
shoul d be done by agenci es and officers at the
Governnment |evel. ~These are only by way of
illustrations as'to facts and figures given in
Section 1 of the Report relating to Integrated
Chil d Devel opnent Services. "

In accordance with this Court’s order the Delh
CGovernment framed a detail ed schene. The objective as
appears fromthe scheme i's invol vement of Self Help G oups
(in short the 'SHGs' ). The Scheme envi saged that within 27
nont hs SHGs woul d be framed and woul d conpl etely take
over the running of the Anganwadi s fromthe NGOs. Keeping
in view the observations made by this Court about the
elimnation of the contractors it was stipulated that registered
non-profit organizations with at 1east 3 years experience were
eligible to apply. Accordingly an advertisenent titled "1CDS \026
Expression of Interest" was placed i n newspapers.

Wit petitioners question the rational of the stipulation
regardi ng three years experience of working as a non profit
organi zation or public trust registered under the Indian
Societies Registration Act, 1860 (in short the ’'Societies
Act’ /' Public Trust Act’). According to them this condition does
not in any way further the objectives and on the other hand
keeps out genui ne organizations. It is pointed out that though
the wit petitioners were registered l'ess than three years back
their functionaries have varied experience for |ong period.
Prayer is nmade for a declaration that the three years period
stipulated is irrational, contrary to the objects of the schene
and shoul d be declared to be invalid. The eligibility criteria
according to them should be on the basis of actual experience
of the persons who are in charge of the legal entities and not
the tinme period of three years as a registered entity. It is
submitted that the three wit petitioners have taken various
projects and have wi de experience and to keep them out woul d

be giving prenmiumto inexperience.

Per contra, |earned counsel for the Governnent of NCT of
Del hi, submtted that the Government set up a commttee of
experts consisting not only of senior Governnment officials but
al so other experts such as a representatives fromthe Nutrition
Departnment of Lady Irwin College, a representative of Care
I ndi a, one of npbst reputed NGOs. and a representative of the
Conmi ssi oner who was appointed by this Court in the PUCL
case. The Conmittee scrutinize the applications (117 in
nunber) and short listed 60 entities and out of them 9 have
been sel ected and out of themin the case of one enquiry is
bei ng conducted to verify the credentials. Committee was of
the view that the three wit petitioners have not been
regi stered for a period of three years and, therefore, were
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ineligible. Wit petitioners have raised a grievance that even
though they have not registered for 3 years, the experience of
such individuals connected with the organi zati on shoul d be
treated as experience of the organization. The Committee

exam ned this plea and noted as foll ows:

"It was pointed to the Commttee that
some NPCs were questioning their ineligibility
on the grounds that they had nore than three
years experience even if they were registered as
society/trust for less than three years. The
Conmittee confirmng the criteria that no NPO
whi ch had been registered as a society for |ess
than three years could be considered under
the schene since the experience which the
sai d organi zation could have had as an
unr egi stered organizati on coul d not be counted
for the purpose of this scheme and that any
rel axation of this account could lead to back-
door entry of contractors who may have got
thensel ves registered as NGO recently only to
gain entry into such schenmes wi t hout have
soci al objectives of women enmpower ment as
the actual perspective for their work."

It has been indicated in the counter affidavit filed that
the wit petitioners have not cone with clean hands. They are
catering contractors having their own comercial interest and
are now trying to take up the project in the garb of NGO Many
erstwhil e contractors who have now been barred by this
Court’s order fromentering I CG programre have registered
thensel ves as NGO entities to overreach the order of this
Court. The wit petitioners, it is to be noted, had approached
the Del hi High Court. The wit petitions were disnissed as
wi thdrawn in view of subm ssions made that this Court shal
be approached.

The eligibility criteria which formthe subject natter, of
chal |l enge read as foll ows:

"Must be a non-profit organization or public
trust registered under the Indian Societies
Regi stration Act, 1860/ Public Trust Act.

At | east 3 years experience of working in a
rel evant field such as Child Devel opnent,
Nutrition, Formation of SHGs, Supplenentary
Nutrition, Home Counseling, Nutrition
Counsel i ng, Pre-School Activities and woren
enpower nent rel ated works. "

At this juncture we may take note of a subm ssion by
| earned counsel for the wit petitioners. It was submtted that
the wit petitioners were registered before this Court’s order
and therefore, it cannot be said that they had registered only
to overreach this Court’s order. It is pointed out by |earned
counsel for the respondent that the PUCL case was being
heard for a long time, and various details were being called for.
The intention of this Court to keep contractors out of the
picture was clearly evident. Ekta Shakti Foundation (Wit
Petition No. 232 of 2006) was registered on 21.11.2003, Surya
Society (Wit Petition No. 233 of 2006) was registered on
5.12.2003 and Jay Gee Society (Wit Petition No. 234 of 2006)
was regi stered on 25.3.2004.
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Wi | e exercising the power of judicial review of

adnmini strative action, the Court is not the appellate authority
and the Constitution does not permt the Court to direct or

advi se the executive in matter of policy or to sernonize any
matter which under the Constitution lies within the sphere of
the Legislature or the executive, provided these authorities do
not transgress their constitutional limts or statutory power.
(See Ashif Hanmid v. State of J. & K (AR 1989 SC 1899), Shri
Sitaram Sugar Co. v. Union of India (AIR 1990 SC 1277). The
scope of judicial enquiry is confined to the question whether
the decision taken by the Governnent is against any statutory
provisions or is violative of the fundanental rights of the
citizens or is opposed to the provisions of the Constitution.
Thus, the position is that even if the decision taken by the
Cover nent does not appear to be agreeable to the Court it
cannot interfere.

The correctness of the reasons which pronpted the
CGovernment in deci sion naking, taking one course of action
i nstead of another is not a matter of concern in judicial review
and the Court is not the appropriate forumfor such
i nvestigation.

The policy /decision nmust be left to the Governnment as it
al one can adopt which policy should be adopted after
considering all the points fromdifferent angles. In nmatter of
policy decisions or exercise of discretion by the Governnent so
l ong as the infringenent of fundanental right is not shown

Courts will have no occasion to interfere and the Court will not
and shoul d not substitute itsown judgnent for the |udgnent
of the executive in such matters. |n assessing the propriety of

a decision of the Government the Court cannot interfere even
if a second view is possible fromthat of the Governnent.

The Court should constantly renmind itself of what the
Supreme Court of the United States said in Metropolis Theatre
Conpany v. City of Chicago (1912) 57 L Ed 730. "The
probl ens of Governnent are practical ones and may justify, if
they do not require, rough accomodations, illogical it may
be, and unscientific. But even such criticismshoul d not be
hastily expressed. What is the best is not always discernible,
the wi sdom of any choice may be di sputed or condemed.
Mere errors of government are not subject to our judicia
review. [See: State of Orissa and others v. Gopinath Dash and
Gt hers (2005) 13 SCC 495].
It was submitted that in sone other cases, a departure
has been made. No definite material has been placed in that
regard. In any event, Article 14 has no application or
justification to legitimze an illegal and illegitimte action
Article 14 proceeds on the prenise that a citizen has lIegal and
valid right enforceable at | aw and persons having simlar right
and persons simlarly circunmstanced, cannot be denied of the
benefit thereof. Such person cannot be discrimnated to deny
the simlar benefit. The rational relationship and |egal back up
are the foundations to invoke the doctrine of equality in case
of persons simlarly situated. If sone person derived benefit by
illegality and had escaped fromthe clutches of law, sinmlar
persons cannot plead nor court can countenance that benefit
had frominfraction of |aw and nust be allowed to be retained.
Can one illegality be conpounded by permtting simlar illega
or illegitimate or ultra vires acts? Answer is obviously no.
In Coromandel Fertilizers Ltd. v. Union of India and Os.,
[ (1984) Supp SCC 457], it was held in paragraph 13, that
wrong decision in favour of any party does not entitle any
other party to claimthe benefit on the basis of the wong
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decision. In that case, one of the itenms was excluded fromthe
schedul e, by wong decision, fromits purview It was
contended that authorities could not deny benefit to the
appel l ant, since he stood on the sane footing with excluded
conpany. Article 14, therefore, was pressed into service. This
Court had held that even if the grievance of the appellant was
wel | founded, it did not entitle the appellant to claimthe
benefit of the notification. A wong decision in favour of any
particul ar party does not entitle another party to claimthe
benefit on the basis of the wong decision. Therefore, the claim
for exenption on the anvil of Article 14 was rejected.

If the order in favour of the other person is found to be
contrary to law or not warranted in the facts and

circunst ances of his case, it is obvious that such illegal or
unwarrant ed order coul d not be nade the basis of issuing a
wit conpelling the respondent-authority to repeat the
illegality to cause another unwarranted order. The
extraordinary and discretionary power of the H gh Court under
Article 226 cannot be exercised for such a purpose. [See
Secretary, Jai pur Devel opnent Aut hority, Jaipur v. Daulat M
Jain and Gthers [(1997) 1 SCC 35].

The concept of equality as envisaged under Article 14 of

the Constitution is apositive concept which cannot be
enforced in a negative manner. \When any authority is shown

to have committed any illegality or irregularity in favour of any
i ndi vidual or group of individuals other cannot claimthe sane
illegality or irregularity on ground of denial thereof to them
Similarly wong judgnment passed in favour of one individua
does not entitle others to claimsimlar benefits. 1In this regard
this Court in @Qrsharan Singh & Os. v. NDMC & Ors. [1996
(2) SCC 459] held that citizens have assuned w .ong notions
regardi ng the scope of Article 14 of the Constitution which
guarantees equality before lawto all citizens. Benefits
extended to sone persons in an irregular-or illegal manner
cannot be claimed by a citizen on the plea of equality as
enshrined in Articleld4 of the Constitution by way of wit
petition filed in the Hi gh Court.  The Court observed:

"Neither Article 14 of the Constitution
conceives within the equality clause this
concept nor Article 226 enpowers the High

Court to enforce such claimof equality before
law. If such clainms are enforced, it shal
amount to directing to continue and

perpetuate an illegal procedure or an illega
order for extending simlar benefits to others.
Before a claim based on equality clause is
upheld, it nmust be established by the
petitioner that his claimbeing just and | egal
has been denied to him while it has been
extended to others and in this process there
has been a discrimnation."

I n Jai pur Devel opnment Authority’s case (supra) this
Court considered the scope of Article 14 of the Constitution
and reiterated its earlier position regarding the concept of
equal ity hol di ng:

"Suffice it to hold that the illegal allotnent
founded upon ultra vires and illegal policy of
allotment nmade to sone other persons
wongly, would not forma legal premiseto
ensure it to the respondent or to repeat or
perpetuate such illegal order, nor could it be
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| egalised. In other words, judicial process
cannot be abused to perpetuate the illegalities.

Thus consi dered, we hold that the Hi gh Court
was clearly in error in directing the appellants
to allot the land to the respondents.™

In State of Haryana & Ors. v. Ram Kumar Mann [ 1997
(3) SCC 321] this Court observed:

"The doctrine of discrimnation is founded
upon exi stence of an enforceable right. He was
di scrimnated and deni ed equality as sone
simlarly situated persons had been given the
sane relief. Article 14 would apply only when
i nvi di ous di scrim nation-is neted out to
equal s and simlarly circunstanced
wi thout any rational basis or relationship in
that behalf. The respondent has no right,
what soever and cannot be given the relief
wongly given-to them i.e:, benefit of
wi t hdrawal of resignation. The Hi gh Court was
whol Iy wong in reaching the conclusion that
there was invidious discrimnation. If we
cannot allow a wong to perpetrate, an
enpl oyee, after committing ms-appropriation
of noney, is dismssed fromservice and
subsequent |y that order is wthdrawn and he
is reinstated into the service. Can a simlarly
Circumnst anced person clai mequal ity under
Section 14 for Reinstatement?  The answer is
obvi ously "No".

In a converse case, in the first instance, one nmay be

wrong but the wong order cannot be the foundation for
claimng equality for enforcement of the sane order. As stated
earlier, his right nmust be founded upon enforceable right to
entitle himto the equality treatnent for enforcenent thereof.
A wrong decision by the Government does not givea right to
enforce the wong order and claimparity or equality. Two
wrongs can never meke a right". [See : State of Bihar and

ot hers v. Kaneshwar Prasad Singh and Another [(2000) 9 SCC
94] .

So far as the allotnment to non-eligible societies is
concerned even if it is accepted, though specifically denied by
the Authority, to be true that does not confer any right on the
appel l ants. Two wongs do not nake one right. A party cannot
claimthat since sonmething wong has been done in another
case direction should be given for doing another wong. It
woul d not be setting a wong right, but woul d be perpetuating
anot her wong. In such matters, there is no discrimnation
i nvol ved. The concept of equal treatnent on the logic of Article
14 of the Constitution cannot be pressed into service in such
cases. What the concept of equal treatnent presupposes is
exi stence of sinlar |legal foothold. It does not countenance
repetition of a wong action to bring both wongs on a par
Even if hypothetically it is accepted that a wong has been
conmitted in sone other cases by introducing a concept of
negative equality the appellant cannot strengthen its case. It
has to establish strength of its case on sone ot her basis and
not by claimng negative equality. (See Union of India v.
International Trading Co. [(2003) 5 SCC 437].

It is not the case of the petitioners that with any oblique
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notive the eligibility criteria has been stipulated. On the
contrary after analyzing the issues, a Conmittee appointed by
the respondent had suggested the norms and the schenmes was
accordingly prepared. W do not find any irrationality nuch
| ess sonmething which is totally out of context to justify

i nterference.

Clause 4 of the Schene (Broad Description of Proposed
arrangenent) indicates that in order to inplenment this Court’s
order there was desirability to discourage contractors and
i nvol ve SSG t hrough non-profit organisations. As the schene
itself provides, the intention is to make the SSGs. fully
equi pped within a certain period after these NGOs. go out of
the picture and State Governnent steps in

In the aforesai d background we do not find anything
illicit in the inpugned criteria to warrant interference.

The writ petitions fail and are, therefore, dismssed. No
costs.




