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The Union of India, Joint Secretary COFEPCSA,
Comm ssion of Custons-11, Midras and State of Tami| Nadu
guestion the legality of the judgnent rendered by a
| earned Single Judge of the Punjab and Haryana Hi gh
Court quashing order of detention dated 19.12.95 passed
in respect of one Ratan Bagaria under Section 3(1) of
the Conservation of Foreign Exchange and Prevention of
Smuggling Activities Act, 1974 (hereinafter referred to
as 'the COFEPCSA Act’). Before the order of detention
could be served on Shri Ratan Bagaria, his wife Snt
Vi dya Bagaria, the respondent herein, filed Habeas
Corpus wit petition under Article 226 of the
Constitution of India, 1950 (in short 'the
Constitution’) praying for issuance of wit or any other
order quashing the order of detention passed by
appel l ant no. 2 herein who was the respondent no.2-in the
wit petition. Several grounds touching legality of
grounds on which the order of detention was passed were
raised in the wit petition. The present appellants
filed a counter affidavit. Primarily an objection was
taken regarding the maintainability of the wit
application before the order of detention was actually
served and the detenu taken into custody. The wvarious
stands regarding the legality of the grounds of
detention as have been raised by the wit petitioner
were also refuted and it was subnitted that grounds
stated were germane and relevant for directing
detention. The Hi gh Court elaborately dealt with the
legality of the grounds on which the order of detention
was founded. But as regards the prelimnary objection
about the maintainability of the wit petition even
before the order of detention was actually served, the
sane was dealt with and di sposed of in a very casua
and summary nmanner, observing wi thout even properly
adverting to the law laid down by this Court, brought
specifically to its notice as follows:

"Before | proceed further into the
matter, | nay say that the case | aw
whi ch has been relied upon by M. Sharma
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is off the point."

The writ petition was all owed hol ding that grounds
indicated in the order of detention were not legally
sust ai nabl e and order of detention was unsustai nabl e.

Learned counsel for the appellants submitted that
the High Court has not dealt with the nmost vital aspect
regarding the very maintainability of the wit petition
even before the order of detention was served and the
detenu incarcerated in prison in a very cryptic manner
before rejecting the plea.

Per contra, |earned counsel for the respondent
submitted that the reasonings given by the H gh Court
clearly indicate that the wit petition was maintainable
and the legality of grounds were also duly tested. No
infirmty therefore can be found with the order of the
Hi gh Court. In any event, it was submtted that the order
of detention was passed nearly nine years back and the
pur ported apprehensi ons and the all eged objectionable
activities of M. Bagaria have no rel evance presently.

The question whether the detenu or any one on his

behal f is entitled to challenge the detention order

wi t hout the detenu submitting or surrendering to it has
been exani ned by this Court on various occasions. One of
the | eadi ng judgnments on the subject is Additiona
Secretary to the Govt. of India and Os. v. Sm. Alka
Subhash Gadia and Anr. —case ((1992 Supp (1) SCC 496).
In para 12 of the said judgnment, it was observed by this
Court as under:

"12. This is not to say that the
jurisdiction of the H gh Court and the
Supreme Court under Articles 226 and 32
respectively has no role to play once
the detention \026punitive or preventive-
is shown to have been nmade under the |aw
so made for the purpose. This is to
point out the limtations, which the
H gh Court and the Suprenme Court have to
observe while exercising their
respective jurisdiction in such cases.
These linitations are nornmal and well
known, and are self-inposed as a matter
of prudence, propriety, policy and
practice and are observed whil e dealing
with cases under all |aws. Though the
Constitution does not place any
restriction on these powers, the
judicial decision have evol ved t hem over
a period of years taking into
consi deration the nature of the
| egi slation or of the order or decision
conpl ai ned of, the need to bal ance the
rights and interests of the individua
as agai nst those of the society, the
ci rcunst ances under which and the
persons by whomthe jurisdiction is
i nvoked, the nature of relief sought,
etc. To illustrate these linitations,

(i) in the exercise of their
di scretionary jurisdiction the Hi gh
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Court and the Suprene Court do not, as
Courts of appeal or revision, correct
nmere errors of law or of facts, (ii) the
resort to the said jurisdiction is not
permtted as an alternative renmedy for
relief which nmay be obtained by suit or
ot her node prescribed by statute. Were
it is open to the aggrieved person to
nove anot her Tribunal or even itself in
anot her jurisdiction for obtaining
redress in the manner provided in the
statute, the Court does not, by
exercising the wit jurisdiction, permt
the nmachinery created by the statute to
be by-passed; (iii) it _does not
general ly enter upon the determ nation
of questions which-demand an el.aborate
exam nation of evidence to establish the
right to enforce which the wit'is
clainmed; (iv) it does not interfere on
the nmerits with the determnation of 'the
i ssues made by the authority invested
with statutory power, particularly when
they relate to matters calling for
expertise, unless there are exceptiona
circunstances calling for judicia
intervention, such as, where the
deternmination is nmala fide or is
pronmpt ed by the extraneous

consi derations or is made in
contravention of the principles of
natural justice of any constitutional
provision, (v) the Court may al so

i ntervene where (a) the authority acting
under the concerned | aw does nothave
the requisite authority or the order

whi ch is purported to have been passed
under the law is not warranted or is in
breach of the provisions of the
concerned | aw or the person agai nst whom
the action is taken is not the person
agai nst whomthe order is directed, or
(b) when the authority has exceeded its
power or jurisdiction or has failed or
refused to exercise jurisdiction vested
init; or (c) where the authority has
not applied its mnd at all or has
exercised its power dishonestly or for
an inproper purpose; (vi) where the
Court cannot grant a final relief, the
Court does not entertain petition only
for giving interimrelief. If the Court
is of opinion, that there is no other
conveni ent or efficacious renedy open to
the petitioner, it will proceed to

i nvestigate the case on its nerit and if
the Court finds that there is an

i nfringenent of the petitioner’'s |ega
rights, it will grant final relief but
wi Il not dispose of the petition only by
granting interimrelief (vii) where the
satisfaction of the authority is

subj ective, the Court intervenes when
the authority has acted under the

di ctates of anot her body or when the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 6

conclusion is arrived at by the
application of a wong test or

m sconstruction of a statute or it is
not based on material which is of a
rationally probative value and rel evant
to the subject matter in respect of
which the authority is to satisfy
itself. If again the satisfaction is
arrived at by taking into consideration
material, which the authority properly
could not, or by omtting to consider
matters, which it sought to have, the
Court interferes with the resultant
order. (viii) In proper cases the Court
al so intervenes when sone | egal or
fundanental right of the individual is
seriously threatened, though not
actual Iy invaded:"

In Sayed Taher Bawaniya v. Joint Secretary to the
Covt. of Indiaand Ors. (2000 (8) SCC 630), it was
observed by this Court as follows:

"This Court in Alka Subhash’s case
(supra) was al so concerned with a matter
where the detention order had not been
served, but the Hi gh Court had
entertained the petition under Article
226 of the Constitution. This Court held
that equitable jurisdiction under
Article 226 and Article 32 which is
di scretionary in nature would not be
exercised in a case where the proposed
det enu successfully evades the service
of the order. The Court, however, noted
that the Courts have the necessary power
in appropriate case to interfere with
the detention order at the pre-execution
stage but the scope for interference is
very limted. It was held that the
Courts will interfere at the pre-
execution stage with the detention
orders only after they are prim facie
sati sfied:

(i) that the inpugned order is
not passed under the Act which
it is purported to have been

passed.

(ii) that it is sought to be
execut ed agai nst a wong

per son.

(iii)that it is passed for a
Wrong pur pose.

(iv)that it is passed on vague,
ext raneous and irrel evant
grounds, or

(v)that the authority which
passed it had no authority to
do so.
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As we see it, the present case does
not fall under any of the aforesaid
five exceptions for the Court to
interfere. It was contended that
these exceptions are not exhaustive.
We are unable to agree with this
subm ssi on. Al ka Subhash’s case
(supra) shows that it is only in
these five types of instances that
the Court may exercise its

di scretionary jurisdiction under
Article 226 or Article 32 at the
pre-execution stage. The appell ant
had sought to contend that the order
whi ch was passed was vague

ext raneous and on irrel evant grounds
but there is no material for making
such an avernment for the sinple
reason that the order of detention
and the grounds on which the said
order is passed has not been pl aced
on record inasmuch as the order has
not yet been executed. The appel | ant
does not have a copy on the sane,
and therefore, it i's not open to the
appel l ant to contend that the non-
exi stent order was passed on vague,
extraneous or on irrel evant
grounds".

This Court’s decision in Union of India and Ors. v.
Parasnmal Ranpuria (1998 (8) SCC 402) throws considerable
light as to what woul d be the proper course for a person
to adopt when he seeks to chall enge an order of
detention on the avail able grounds |i ke del ayed
execution of detention order, delayin consideration of
the representation and the |ike. These questions are
really hypothetical in nature when the order of
detention has not been executed at all and the detenu
has avoi ded service and incarceration and when chal | enge
is sought to be made at pre-execution stage. It was
observed as under:

“I'n our view, a very unusua
order seens to have been passed in a
pendi ng appeal by the Division Bench
of the H gh Court. It is challenged
by the Union of India in these
appeal s. A detention order under
Section 3(1) of the COFEPCSA Act was
passed by the authorities on
13.9. 1996 agai nst the respondent.
The respondent before surrendering
filed a wit petition in the H gh
Court on 23.10. 1996 and obtai ned an
interimstay of the proposed order
whi ch had renmi ned un-served. The
| earned Single Judge after hearing
the parties vacated the ad interim
relief. Thereafter, the respondent
went in appeal before the Division
Bench and again obtained ad interim
relief on 10.1.1997 which was
extended fromtime to time. The wit
appeal has not been still disposed
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of .

When the wit petition was
filed, the respondent had not
surrendered. Under these
ci rcunst ances, the proper order
which was required to be passed was
to call upon the respondent first to
surrender pursuant to the detention
order and then to have all his
gri evances exam ned on nerits after
he had an opportunity to study the
grounds of detention and to nake his
representati on agai nst the said
grounds as required by Article 22(5)
of the Constitution.”

I'n Sunil Ful chand Shah v. Union of India and Os.

(2000 (3) 'SCC409) a Constitution Bench of this Court
observed that a person may try to abscond and thereafter
take a stand that period for which detention was
directed is over and, therefore, order of detention is

i nfructuous. It was clearly held that the sane plea even
if raised deserved to be rejected as w thout substance.
It should all the nmore be so when the detenu stalled the
service of the order /and/or detention in custody by
obtaining orders of Court. In fact, in Sayed Taher’s
case (supra) the fact position shows that 16 years had
el apsed yet this Court rejected the plea that the order
had becone stale.

These aspects were once again highlighted recently
in Hare Ram Pandey v. State of Bihar and Ors. (2003 (10)
JT 114) and Union of India v. Anritlal Manchanda and
Os. (2004 (3) SCC 75) after ‘an el aborate and exhaustive
consi deration of the matter.

The Hi gh Court does not appear to have consi dered
the case in the background of whether any relief was
available to the wit petitioner even before the order
of detention was executed. The cryptic observation that
the decision " ms off the point", seens to be not only
evasi ve but | acks judicious application of m nd.
Consequently, the order is liable to be set-aside. It is
open to the respondent to surrender to custody as was
observed in Parasmal Ranpuria s case (supra) and take
such pleas as are available in law to the person
concerned. These aspects were once again sufficiently
highlighted in Amit Lal Manchanda' s case (supra).

The appeal is allowed. The order of the H gh Court
is set aside and the wit petition filed in the High
Court shall stand dism ssed.




