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PETI TI ONER
HI NDUSTAN PETROLEUM CORPORATI ON LTD. LTD.

Vs.
RESPONDENT:
MAYZUR | SLAM MALLI CK AND CRS
DATE OF JUDGVENT: 31/ 05/ 1999
BENCH

Suj ata V. Manohar, R C. Lahoti,

JUDGVENT:

Ms. Sujata V. Manohar, J.

Ms.Caltex (lIndia) Ltd., the predecessor-in-interest
of the appellant M s. H ndustan Petrol eum Corporation Ltd.,
entered into two agreenents both dated 30th of Novenber,
1975 with respondent no.5 as the sole proprietor carrying on
business in the nane and style of Ms.National G| Trading
Co., granting respondent no.5 dealership in kerosene at two
pl aces of business ? Bagnan and Kol aghat. These agreenents
were replaced by two agreenents both dated 6th of July, 1984
entered into by the appellant with respondent no.5 as the
sol e proprietor carrying on business under the firmnane and
style of Ms.National GOl Tradi ng Co. granting him
deal ership in kerosene at Bagnan and Kol aghat. The materia
parts of Clauses 14 and 17 of these agreenents are as
fol |l ows:

"14. The deal er shall not sell, assign, nortgage or
part wth or otherwise transfer his interest “in the
dealership or the right, interest or benefit conferred on

him by this agreement to any person. |In the event of the
deal er being a partnership firm any change in t he
constitution of the firm whet her by retiremnent,
i ntroduction of new partners or otherw se howsoever will not

be permitted without the previous witten approval of the
corporation notw thstanding that the corporation my have
dealings with such reconstituted firmor inpliedly waived or
condoned the breach or default nentioned herei nabove by the

deal er. In the event of the death of any of the partners,
the dealer shall inmediately informthe corporation giving
t he necessary particulars of the heirs and | ega

representatives of the deceased partner and it shall be the
option of the corporation either to continue the deal ership
with the said firm or to have a fresh agreenent  of
deal ership with any reconstituted firns or to ternmnate the
deal ership agreenent and the decision of the corporation in
that behalf shall be final and binding on all the parties
concer ned. No claim on premat ure term nation f or
conpensation or otherwise wll be made or sustainable
agai nst the corporation on account of such term nation

7. A ..

B. It shall be a paranount condition of the agreenent
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that the dealer hinself (if he be an individual) or both the
partners of the dealer-firm (if the dealer is a partnership
firmconsisting of two partners only) or the najority of the
partners of the dealer firm(if the dealer is a firm
consi sting of nmore than two partners) or the majority of the
menbers of the dealer’s co-operative society (if the dealer
is a co-operative society), as the case may be, shall take
active part in the nanagenent and running of the deal ership
and shall personally supervise the sane and shall not under
any circunstances do so through any other person, firm or
body.

C. Except wth the previous witten consent of the
cor porati on. (i) The dealer shall not enter into any
arrangenent, contract or under st andi ng wher eby t he

operations of the deal er hereunder are or nmay be controlled
carried out and/or financed by any other person firm or
conpany, whether directly or indirectly and whether in whole
or in part:

Respondent no.l1 who is the nephew (brother’s son) of
respondent no.5 contends that there was a famly settl enent
of 13th of My, 1980 under which it was agreed that the
kerosene deal ershiip' at Bagnan woul d come to the share of
respondent no.1 while the kerosene deal ership at Kol aghat
woul d remain with respondent no.5. There is a dispute about
this famly settlenent and a separate litigation between the
parties is pending. By a registered deed of cancellation of
3rd of April, 1990, the famly settlenent is said to be
cancel | ed. Respondent no.5 also executed a power of
attorney dated 26th of July, 1984 authorising respondent
no.1 to conduct the business of ~kerosene dealership at
Bagnan. Thereafter it seens that the Senior Sales Oficer
Cal cutta Regional Ofice of the appellant submitted a report
dated 5.2.1990 to the appellant stating that it had come to
its notice that respondent no.5 who was the deal er at Bagnan
and Kol aghat had entered into a partnership agreenent and
had also executed a power of attorney in favour of
respondent no.1 to conduct the said deal ership business at
Bagnan. Thereupon the appellant wote a letter of 19.2.1990
to respondent no.5 pointing out that ~the ~action of
respondent no.5 was contrary to the ternms of the agreenent
of 6.7.1984 and that he could not reconstitute his firm or
appoint any partner wi thout approval from the appellant.
Respondent no.5 cancell ed the power of attorney in favour of
respondent no.1 on 27.3.1990.

Respondent no.1 filed a wit petition being C. O
No. 20144 (W of 1993 praying, inter alia, for substitution
of his name for the deal ership of kerosene at Bagnan. The
Hi gh Court, however, directed the Director of Consuner
CGoods, Departnent of Food and Supply to decide the question
after hearing the parties. The Director of Consumer Goods
by his order dated 12.6.1996 rejected the application of
respondent no.1 for the substitution of his nane as the
deal er of the appellant at Bagnan, since respondent no.1 was
not an agent of the appellant for the supply and
di stribution of kerosene at Bagnan

Thereupon respondent no.1 filed another wit petition
being C. O No.10363 (W of 1996 chal | enging the order of the
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Director of Consumer Goods dated 12.6.1996. Respondent no.1
prayed for a stay of the Director’s order which the High
Court refused. However, on appeal to the Division Bench of
the Hgh Court, the Division Bench by its order dated
10. 10. 1996 directed the Director of Consuner Goods to decide
the question afresh. Wile deciding the interimapplication
the Hi gh Court comented on various provisions of the West
Bengal Kerosene Control Order of 1968. On the basis of the
findings so given by the Division Bench in its order of
10.10.1996 the Director of Consunmer Goods passed an order
dated 24.1.1997 granting a licence to respondent no.1 for
deal ership at Bagnan. A special |eave petition against the
order of 10.10.1996 was disnmi ssed without notice to the

appel | ant . The appellant, however, declined to supply
kerosene to respondent no.1l whereupon a contenpt petition
was filed by respondent no.1l against the appellant. The

Division Bench of the Hgh Court by its order dated
16.5. 1997 directed the appellant to supply the kerosene to
respondent no. 1. Al these orders in the interlocutory
proceedings in the second wit petition are under chall enge
here at the instance of the appellant.

The supply and-distribution of kerosene in the State
of West Bengal s governed by the Wst Bengal Kerosene
Control Order of/ 1968 issued under Section 3 of the
Essential Comodities Act read with Section 7(1) of the said
Act and the Oder No.26(11)-Com CGenl./66 dated 18th of
June, 1966 of the Governnment of India, Mnistry of Conmerce.
Under the West Bengal Kerosene Control Order of 1968, there
are specific provisions which govern the purchase and sale
of kerosene. The Order provides for the grant of various
ki nds of licences. Anpbng them paragraph 5 provides for the
grant of a licence to an agent; and paragraph 6 provides
for the grant of a licence to a dealer.  In paragraph 3 an
"agent" is defined as foll ows:

"3(a). "agent’ nmeans a person who has been appointed
as an agent of an O | Distributing Conpany by such conpany
and has been granted a |icence under paragraph 5 of this
Order; "

Wiile a "dealer” is defined as foll ows:

"3(c). ’'dealer’ neans a person who has been granted a
licence under paragraph 6 of this Order authorising him to
carry on trade in kerosene oil;"

An  "oil distributing conpany" is defined in paragraph

3(h) to nean "a conpany specified in Schedule Il of this
Order." The appellant is one of the oil distributing
conpanies so included in Schedule Il. Under paragraph 4,
there is a ban on trading in kerosene without a licence. It
provides that no person other than an oil distributing
conpany shall carry on trade in kerosene unless he is in

possession of a wvalid licence issued under this Order.
Paragraph 5 provides for the grant of a licence to an agent.
The Director of Consuner CGoods is authorised to grant a
licence to any agent in West Bengal authorising himto carry
on trading in kerosene as such agent. Under sub-paragraph
(2) of paragraph 5 a licence granted under sub-paragraph (1)
shall be in Form A and shall be subject to such conditions
as are specified therein. Sub-paragraph (3) of paragraph 5
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is as foll ows:

"5(3). No agent shall, supply or transfer kerosene to
any person other than a dealer duly |licensed under paragraph
6 of this Order, or a holder of a permt or delivery order
i ssued under paragraph Il of this Oder."

Therefore, an agent who is appointed as an agent by an
oil distributing conpany requires a licence in Form A
Condition 1 of the licence in FormA, prescribes that a
licensee may sell kerosene to any licensed deal er or hawker
or to the holder of any permt or delivery order issued by
the Director [vide paragraph 5(3)]. Under Condition 2, the
licensee shall submit to the Director or the District
Magi strate, as the case may be, a nonthly statenment show ng
the amount of kerosene released monthly by the a
Distributing Conpanies for sale in each of the areas
nmentioned on-this Iicence, and shall be bound to report at
once to the office any change in these quantities which he
may have to nake by order of the G| Distributing Conpanies.
An agent thus gets his supply of kerosene from the O
Distributing Company - and he, in turn, can supply kerosene
only to a dealer, a hawker or a holder of a permt or
delivery order.

Paragraph 6 deals with the grant of a licence to a
deal er. This licence has to be in FormB. Under the terns
and conditions of a licence granted to a dealer in Form B
Condition 1 states that a |licensee may purchase kerosene
from any agent, or subject to the approval of the licensing
authority, fromany other deal er holding a licence under the
provisions of this Oder. A dealer, therefore, gets his
supply of kerosene either froman agent or from  another
licensed dealer. Under Condition 2 he, in turn, is entitled
to sell kerosene to a consuner or, subject to the approva
of the licensing authority, to another dealer duly licensed
and shall not sell it to any agent. The two |icences, that
is, the licence to an agent and the licence to a dealer, are
different in character. An agent has to be appointed by the
G| Distributing Conpany as its agent.  Thereafter the agent
is required to obtain a licence under —paragraph 5. A
deal er, however, does not have any connection with the QO
Distributing Conmpany. He can get a dealer’s |licence under
paragraph 6 which entitles himto purchase kerosene from an
agent or another dealer as specified in paragraph 6; and
he, in turn, is entitled to sell kerosene to a consunmer or
to another deal er subject to the conditions specified in the
sai d paragraph and the ternms and conditions of his |icence.

In the present case, respondent no.5 is an-agent of
the appellant G1 Distributing Company and he holds an
agent’s licence in FormA. This licence, inter alia, is for

the area of Bagnan. |If respondent no.1 wants this Iicence
to be transferred to his name, he nust first of all  be
appointed as an agent by the appellant conpany. Only
thereafter will he be entitled to obtain an agent’s |icence.

The Director of Consunmer Goods had, therefore, rightly
rejected respondent no.1's application by his order dated
12.6.1996 since respondent no.1 had not been appointed its
agent by the appellant conpany for kerosene dealership in
the area of Bagnan. The High Court while granting the
interimorder of 10.10.1996 has wongly cone to a concl usi on
that the grant of a licence to an agent does not depend upon
the party being appointed an agent, and that the Director of
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Consuner Goods can grant a licence under paragraph 5 in Form
A to a person before he is appointed as an agent by an GOl
Distributing Conpany. Possi bly there was a nisreading of
paragraphs 5 and 6. Therefore, the order dated 24.1.1997 of
the Director of Consuner Goods to give a licence to
respondent no.1 as an agent wi thout the respondent no.1
havi ng been appointed as an agent by the appellant, as al so
interim direction of the H gh Court of 16.5.1997 directing
the appellant to supply kerosene to respondent no.1 for
distribution in Bagnan, are based on a mi sconception of the
West Bengal Kerosene Control Order of 1968.

The appeals are, therefore, allowed and the i npugned
orders dated 24.1.1997 and 16.5.1997 are set aside and the
interim order of the Single Judge of the H gh Court is
restored. Respondent no.1 shall pay to the appellant costs
of the appeals.




