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ACT:

I ncone Tax Act 1961

Sections 5(2) and 145-Non Resi dent Conpany and Indian Com
pany--Col | aborati on agreenent-Indi an Conpany to apy royalty
to non resident conpany on all sales-Royalty to be renmtted
to non resident | in pounds Sterling-Royalty credited by
I ndian Company to non resident in-its account . books-Credit
entries-Wether amount to receipt” of income-whether non
resident liable to method of ~accounting ~adopted-Wether
rel evant.

HEADNOTE

The assessee-appellant in the appeal is a non resident
conpany having its place of business at Coven" in the United
Kingdom It entered into a collaboration agreenent with an
I ndi an conpany in Novenmber, 1939 the assessee being entitled
to royalty of 5% on all sales effected by the Indian
Conpany, and this amunt less the I'ndian tax had to be

remtted by the assessee in Sterling —currency. The
assessee’s accounting year was the year ending 30th
Septenber and wth respect to its Indian incone,” it was
filing its returns through the Indian. Conpany. The

af oresai d col |l aboration agreenment expired in the year 1965,
but it was renewed and the renewed agreement al so expired in
Novemrber, 1970.

For the assessnent years 1967-68 and 1968-69 the assessee
riled returns in which it stated that it was maintaining its
accounts on nercantile basis, and did not dispute its
liability to assessnent. |In these returns, it disclosed a
royal ty i ncome of Rs. 7,21,600 and Rs. 4,57, 311
respectively. Wien it canme to the filing of the return for
the assessnment year 1969-70 the assessee admtted a royalty
of Rs. 9,25,357 but filed a nil return saying that it was
maintaining its accounts on cash basis and not on nercantile
basis, that no part of the royalty anobunt had been received
by it and, therefore, nothing was taxable. For the next
assessment year 1970-71 as well, the same stand was taken by
t he assessee.

The Incone-Tax Oficer conpleted the assessnent for the
first two

97

assessment years on the basis of the returnes, but for the
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assessment years 1969-70 and 1970-71, he refused to accept
the plea of the assessee; and held that the assessee
maintaining its accounts on nercantile basis alone and that
the royalty anount discl osed be brought to tax.

The assessee fil ed appeal s agai nst the assessnments relating
to all the four years, taking the stand that even wth
respect to the accounting year relevant to the assessnent
years 1967-68 and 1968-69, it had been maintaining accounts
on cash basis and since it did not actually receive any
income in all these 4 years no tax was payable. The
Appel |l ate Assistant Conmi ssioner dismssed the appeal s
hol di ng that the assessnent orders for the past years revea
that the nmethod of accounting was nercantile, that for the
assessment year 1967-68, the assessee never contested its
liability to be taxed on the anpunts disclosed and further
it was not open to the assessee to change the nmethod of
accounting to suit-its conveni ence, w thout the approval of
the I ncone Tax Oficer

The assessee carried the matter In further appeals to the
Tribunal “and contended that it was not followi ng any
particul ar _nmethod of accounting regularly in the past years
that it was the Indian Conpany which was finally filing the
returns of incone on behal f-of the assessee by incorporating
the figures as per its profit and |oss account, that the
I ndian Conmpany was not aware of the assessee’'s system of
accounting in regard to royalty and that, therefore, it had
conmitted a mstake in filing the returns for the assessnent
years 1967-68 and 1968-69, that as soon as the nistake had

been noticed, it was corrected and returns for t he
assessment year 1969-70 on correct basis showing that the
nmet hod of account cash receipt basis was filed. ' M appeal s

were allowed the Tribunal which held that as~ the assessee
had not been follow ng any particul ar nethod of accounting
regul arly over the past years, the question of the method of
accounting adopted by the assessee must be examined afresh
and for that purpose remanded the matters to the Inconme Tax
Oficer.

On a reference made at the instance. of the Revenue, the
H gh Court answered the reference in favour of revenue and
agai nst assessee. The H gh Court  held that it was
"immaterial whether the assessee was keeping his accounts in
regard to a particular incone regularly on the cash basis;
that even if the assessee was keeping his accounts on the

cash basis in regard to his incone the assessee was |iable
to tax under Section 5 (2) (a); to hold
98

ot herwi se woul d be to take the incone outside the purview of
taxation under the Act, though such inconme had 'accrued in
India to a non-resident, and under Section 5(2)(b)  the
charge to tax had taken effect; and, therefore, there is no
possibility of Section 5(2)(b) ever coning into “operation
and that Section 145(1) cannot be given such an overriding
effect so as to defeat the charge and the provisions of
Section 5(2)(b).

The assessee appealed to this Court contending that so far
as the royalty incone was concerned, the assessee was
maintaining its accounts at Coventry in the United Kingdom
on receipt basis, that the accounting year was the year
ending 30th Septenber of each year, whereas the accounting
year for the Indian Conpany was the Cal endar year and that
not wi t hst andi ng the stipulation in the col | aborati on
agreenment for half yearly renmttances, the practice was that
the I ndian Conpany was determning the anount of royalty at
the end of its accounting year and that this anount was
credited to the account of the assessee in the account books
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of the Indian Conpany and that receipt is only when the
amount is remtted to the United Kingdomin accordance wth

t he Company.
Di smi ssing the appeals, this Court,
HELD: The coll aborati on agreenent between the assessee

and the I ndian Conpany was as old as 1939. The assessee had
been riling its incone-tax return in India through the

I ndi an Conpany. Though the col | aborati on agr eenment
contenplated the royalty amobunt being renmitted in Sterling
Currency to UK., it cannot be said that until it was so

remtted to and received in the U K, the assessee had not
received the incone. The practice evidently was that the
I ndi an Conpany was nmi ntaining an account pertaining to the
assessee in its Books. After it nade up its accounts at the
end of the cal ender year and determ ned the royalty anount
payable to the assessee, the |Indian Conpany was crediting
the said ambunt tothe account of the assessee in its Books,
and this was recorded as inconme by the assessee over al

these 'years. ~The returns riled by the assessee even wth
respect . to  the assessnent years 1967-68 and 1968-69 were

based upon this premise. In the said returns, the assessee
declared a particular anpunt of incone and offered the samne
for taxation. It did not take the stand that the said

credit entry in the Books of the Indian Company did not give
rise to inconme in I'ndia nor did it ever say that the receinpt
in UK in the shape of sterling pounds al one constitutes

99

income or for that matter recei pt of incone. It can also be
noticed that in its returns relating to the assessnment years
1967-68 and 1968-69, the assessee stated that it was
mai ntaining its accounts on nercantile basis, and that only
inthe returns relating to the assessnment year 1968-69, did
it raise the plea that it was maintainingits books, wth
respect to the said royalty amount, on cash receipt basis.
[ 105E- H|

The receipt of the said income in the UK, is immterial
It nmay happen that a non-resident (assessee may choose not to
repatriate his incone/profits to his parent country; he nay
choose to plough back the said amount in India for such

purposes as he may choose. |It, therefore, cannot be said in
such a situation that he has not received the -inconme .in
I ndia. [106H]

Raghava Red& v. C.I.T, Andhra Pradesh, 44 |.T.R 720; relied
on.

[ 107A]

The credit entry to the account of the assessee in the Books
of the Indian Conpany does anount to recei pt by assessee and
is accordingly taxable. It is imuaterial when it  was
actually received in U K [108(C

The nmethod of accounting adopted by the assessee for the

rel evant accounting years Is really irrel evant. Thi' very
concept of ’'receipt" as espoused by the assessee is
unt enabl e and unacceptabl e. The order of renmand nade by the
Tri bunal was unnecessary. It is not necessary to express

any opinion either on the question whether there is -any
conflict or inconsistency between Section 5(2) and Section
145 of the Act or on the view expressed by the H gh Court
that in the case of a non-resident assessee like the
appel  ant clause (a) of sub-section (2) of Section 5 has no
application whatsoever and that Section 5(2)(b) governs it
irrespective of the fact whether it maintains its accounts
on cash basis or nercantile basis. The question referred
did not really arise in the facts and circunmstances of the
case and need not have been answered. The Tribunal shal
conpl ete the assessnments in question. [108D F]
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Cl. T. v. Machillan & Co., 33 I.T.R 182 and Keshav MIlls
Ltd. v. C I T., Bonbay, 23 |.T.R 230, distinguished. [108G

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal Nos. 1022-24 &
423 of 1982.
100
From the Judgnment and Order dated 14.3.78 & 2.7.79 of the
Madras Hi gh Court in Tax Case Nos. 228/74 & 215 of 1975.
Utam Reddy, Atul Sharma, A V. Palli and Ms. Reena Agarwa
for E.C. Agrawal a for the Appellant.
G Vi shwanat ha, P. Parnmeshwaran and Ms. A Subhashini (NP)
for the Respondent.
The Judgnent of the Court was delivered by
B.P. JEEVAN REDDY, J. These appeals are preferred by the
assesagai nst the judgnent of the Madras H gh Court answering
the I ncone Tax reference made’ at the instance of t he
Revenue, 'agai nst the assessee. The assessnent years
concerned-are 1967-68, 1968- 69, 1969-70 and 1.970-71. The
qguestion of |law which was referred for the opinion of the
Hi gh Court under Section 256(2) of the Income Tax Act is:
"Whet her, on the facts and in the
circunstances of the case, the Appel | ate
Tri bunal was right in holding that the royalty
amounts shoul d be assessed on - cash basis for
1967-68. 1968-69 and 1969-70 assessnent if the
books ‘and bal ance sheet of such receipts were
found to be rmaintained on cash basis and
directing fresh assessnent on such basis?"
In the paper-book supplied by the assessee-appellant the
Statenment of the Case is not avail able nor are the orders of
any of the authorities supplied. W are, therefore, obliged
to draw the facts fromthe judgment of the H gh Court which
we presume are drawn fromthe Statenment of the Case. As a
matter of fact, the facts require to be appreciated clearly
for a proper decision of the question arising herein
The assessee, Standard Triunmph Motor Co. Ltd. “is a non-
resi dent conpany, having its place of business at Coventry
in the United Kingdom It entered into a collaboration
agreement with the Standard Mtor Products of India Ltd.
(I'ndian Conpany) in Novenber, 1939 whereunder the assessee
was entitled to royalty of five per cent on all sales
effected by the Indian Conmpany. This anobunt of five per
cent less the Indian tax had to be renmitted to the -assessee
in the Sterling currency. The assessee’s accounting Yyear
was the year ending 30th of September. Wth respect to
101
its Indian income, it was filing its returns through the
I ndi an Conpany.
The collaboration agreenent between the assessee and the
I ndian Conpany expired in the year 1965. It was renewed.
The renewed agreenent too expired in Novenber, 1970.
For the assessnent years 1967-68 (year ending 30.9.1966) and
196869 (year ending 30.9.1967) the assessee filed returns in
which it stated that it was maintaining its accounts on
nmercantile basis. It did not dispute its liability to
assessment. In these returns, it disclosed a royalty income
of Rs. 1,600 and Rs. 4,57,311 respectively. Wen it came to
filing of the return for the assessment year 1969-70 (year
ending 30.9.1968), the assessee adnmitted a royalty of Rs.
9,25,257 but filed a nil return saving that it was
mai nt ai ni ng its accounts on cash basis and not on
nmercantile basis, that no part of the royalty amunt has
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been received by it and, therefore, nothing is taxable. For
the next assessment year 1970-71 (year ending 30.9.1.969) as
well, it took the same stand. The 1.T.0 conpleted the
assessment for the first two assessnent years on the basis
of the returns. For the assessment years 1969-70 and 1970-
71, however, he refused to accept the assessee’s plea that
it was maintaining its accounts on cash basis. He held that
it was maintaining its accounts on nercantile basis alone
and accordingly brought to tax the royalty amount discl osed.
The assessee fil ed appeal s agai nst the assessnments relating
to all the four years. In these appeals, it took the stand
that even with respect to the accounting years relevant to
the assessnent years 1967-68 and 1968-69, it has been
mai ntai ning accounts on cash basis and since it did rot
actually receive any incone in all these four years, no tax
is payable by it. Its case was that there was ’'no actua
payment’ of the royalty by the Indian Conpany. It stated
that though the I'ndian Conpany had credited to the assessee
in its account books for the relevant years (accounting year
for the Indian Conpany is stated to be the cal endar vyear),
the assessee did not actually receive the amount nor did it
take credit for the said anmounts in its Books at Coventry.
The Appellate Assistant Conmi ssioner dismssed the appeals
holding that the ~‘assessnent orders for the past years
rel ating to the assessee reveal that the nethod of
accounting was nercantile, that for the AY. 1967-68, the
assessee did never contest its liability to be taxed on the
amount s di scl osed and further that it was not open to it to
change the nethod of accounting to suit its ‘convenience,
wi t hout the approval of

102

the Income Tax O ficer. The assessee carried the matter in
further appeals to the Tribunal.lt was contended by the
assessee before the Tribunal that it was not follow ng any
particul ar met hod of accounting regularly in the past years,
that it was the Indian Conpany which was finally filing the
returns of incone on behalf of the assessee by incorporating
the figures as per its profit and |oss account, ‘that the
I ndian Conmpany was not aware of the assessee’s  system of
accounting in regard to royalty and that, therefore, it had
commtted a mistake in filing the returns for the assessment
years 1967-68 and 1968-69. The assessee subnitted that  as
soon as it noticed that said mstake it corrected the sane
and filed the return for the assessment year 1969-70  on
correct basis, showing that the nmethod of- accounting was
cash receipt basis. The appeals were allowed by the
Tribunal. The Tribunal held that the assessee had not been
followi ng any particul ar method of accounting regularly over
the past years. For exanple, it said, for the  assessnent
year 1963-64 it did not say anything regardi ng the nethod of
accounti ng. For the assessnment year 1.964-65, it -said it
was on cash basis. For the assessment years 1967-68 and
1968-69 it stated it was maintaining accounts on nmercantile
basis and again for the two subsequent years it stated as
cash basis. The Tribunal was, therefore, of the opinion
that the question of nmethod of accounting adopted by the
assessee nust be exanined afresh and for that purpose
al l owed the appeals and remanded the matters to the Income
Tax O ficer. The Tribunal gave liberty to the parties to
adduce additional evidence in that behalf. It directed
further that if it is found that the assessee was
mai ntai ning its accounts and bal ance sheets on cash basis in
respect of the royalty it should be assessed on cash basis.
On a Reference nmade at the instance of Revenue, the High
Court answered the question in the negative, i.e., in favour
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of the revenue and against the assessee. It would be
appropriate at this stage to notice the contentions urged by
the assessee and how they were met by the Hi gh Court.
Though the Hi gh Court has not set out the arguments of the
assessee as such, the arguments advanced can easily be
gl eaned from the judgnent. The assessee reiterated his
contention that though the Indian Conpany made a credit
entry in the account of the assessee in its Books, it did
not actually receive the anount. The argunent appears to be
that the assessee can be said to have received the royalty
amount only when it receives the sane in U K in the shape
of pounds and makes an entry to that effect in its own Books
at Coventry. Since it is maintaining its accounts, wth
respect to the said royalty on cash basis, it argued,
recei pt neans receipt in U K. Section 145 was relied upon by
t he

103

assessee to say that the method of accounting regularly
adopted by an assessee is binding upon the departnent; on
that basis it was argued that if the assessee is proved to
have nai ntained its accounts with respect to royalty anount
on cash basis, then there is no receipt until it is received
by it in UK It is this argument which led the Hi gh Court
to say that acceptance of the said argument would nean
escaperment of incone fromtaxation in |India altogether
This is what the High Court said : "If the contention of the
assessee that the royalty should be assessed to incone-tax
only on its actual recei pt under Section 5(2)(a) of the Act
on the ground that it maintains its accounts on cash basis

is accepted, the incone could not be taxedat all as it
would be received in England and not~ in -India. The
assessee-conmpany, a hon-resident, receiving its i ncone

outside India could be assessed to tax only under  Section
5(2) (b) of the Act on accrual basis. Section 5(2) (a)
cannot be made applicable to such an assessee. |In the case
of a non-resident, to whomincome accrues in India,  Section
5(2)(a) wll have no application. unless the non-resident
receives inconme in India. On the facts of this case it is
clear that eventuality will never arise in regard to the
incone with which were are concerned, because that” incone
will have to be remitted to the nonresident by obtaining an
irre-vocable letter of credit and will thus be received only
outside India." Pursuing the said reasoning the H gh~ Court
hel d further:
"So it is clear that there can be cases of
non-residents to whomsection 5(2)(a) wll
never apply in regard to a particular income.
The guestion then is, whether in such
circunstances the assessee concerned  (non-
resi dent to whomincone had accrued in |India)
can insist it, since )has kept his accounts in
regard to that income on the cash basis, he is

not liable to be taxed on the accrual " basis.
In ot her wor ds, the guestion is
Sec 145(1) can be appl i ed in such
ci rcunst ances. The effect of applying the

section would be to take the incone outside
the purview of taxation though the charge to
tax on that incone had taken effect on the
accr ual basi s. Further, no occasion for
i mposing tax on receipt outside India would
arise in the case of a non-resident, because
Section 5(2)(a) will apply only to receipt in
I ndi a. In such circunstances, to apply
Section 145(1) would be to defeat the charge
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under Section 4 and to obliterate t he
provisions of section 5(2)(h) and let the
i ncome which is taxabl e escape Such a

104

result is not certainly intended by t he
statute. Section 145(1) is only an enabling
provision to effectuate the charge. The

section cannot be used for destroying the
charge to tax and the provisions of Sec.
5(2)(b), though by nerely looking at the
wordi ng of Section 145(1) it may appear that
in all cases the method of accounting nmust be

fol | oned, unless in any case where the
accounts are correct, but the method is such
t hat, in the opinion of the | ncome- Tax

O ficer, theincone cannot properly be deduced
therefrom
But it nmust be remenbered that Sec. 145 is
only a nachinery provision and cannot qualify
the charging section so as to nake the latter
oti oss. So~ Section 145(1) should not be
permtted to be-applied in such circunmstances
as those while arise fromthe facts of this
case. ~ it is therefore immterial whether the
assessee i s keeping his accounts in regard to
a particular inconme regularly on the cash
basi s. Even if the assessee is keeping his
accounts on the cash basis in regard to his
i ncome, « the assessee is liable to tax under
Sec. 5(2)(b). To hold otherwise would be to
t ake the income outside the purview of
taxation under the Act, though such incone had
accrued in India to a nonresident and. under
Sec. 5(2)(b) the chargeto tax had ' taken
effect and thereis no possibility of  Sec.
5(2)(b) ever comi ng into operation. W cannot
give to Sec. 145(1) ‘such an overriding effect
as to defeat the charge and the provisions of
Section 5(2)(b)."
In this court, the learned counsel for -the assessee
contended that so far as the royalty incone is -concerned,
the assessee was mmintaining its accounts at Coventry in the
United Kingdomon receipt basis. |Its accounting years was
the vyear ending on 30th of Septenber of each year whereas
the accounting year of the Indian Conpany was the calendar
year. Notwithstanding the stipulation in the coll aboration
agreement for half-yearly renmittances, the practice was that
the I ndian Conpany was determining the anount of royalty at
the end of its accounting year. This anpbunt was credited to
the account of the assessee in the account books of the
I ndian Company, but mere crediting to the account- of the
assessee in the Books of the Indian Conpany does not
105
amount to receipt of income by the assessee. Receipt - is
only when the ampunt is remtted to United Kingdom in
accordance with the agreenment. Counsel subnitted that the
assessee was not maintaining any particular nethod of
accounting regularly in respect of the said royalty anount
and that the alleged statement in the returns relating to
the assessment years 1967-68 and 1968- 69 to the effect that
it was maintaining its accounts on nercantile basis, was an
i ncorrect statenent made by the | ndian Conpany which was not
aware of the true state of affairs relating to the
assessee’ s accounts. The |earned counsel subrmitted that al
that the Tribunal has done is to direct an inquiry to find
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out the true state of affairs viz., whether the assessee was
maintaining its accounts on nmercantile basis or on cash
recei pt basis in so far as the royalty anmount is concerned.
He submitted further that since the Appellate Assistant
Conmi ssi oner exercises all the powers of the assessing
authority, it was perfectly open to the assessee to raise
the contention relating to the nethod of accounting even
with respect to the assessnent years 1967-68 and 1968-69, in
the appeals. Wen the assessee has not actually received
any royalty income fromthe Indian Conpany, it is not
expected to bring noney fromthe United Kingdom for paying
its taxes in India, the | earned counsel contended.

The collaboration agreenent between the assessee and the
Indian Conmpany is as old as 1939. According to its own
case, the assessee has been filing its incone-tax returns in
India through the Indian Conmpany. It is true that the
agreement contenplated royalty amount being remtted in
Sterling currency to U. K, but it cannot be said that wunti
it is soremtted to and received in the U K, the assessee
has not ' received the incone. The practice evidently was
t hat the Indian Conmpany was nmintaining an account
pertaining to the assessee in its Books. After it nmade up
its accounts at the end of the cal endar year and deterni ned
the royalty amount ‘payable to the assessee, the the Indian
Conpany was crediting the said amount to the account of the
assessee in its Books. This was treated as incone by the
assessee over all these years. The returns filed by the
assessee even with respect to assessment years 1967-68 and

1968-69 were based upon the said prem se. In the said
returns, the assessee declared a particul ar amount of income
and offered the same for taxation. It did not ‘take the

stand that the said credit entry in the Books of the Indian
Conpany does not give rise to incone in India nor did it
ever say that the receipt in UK -in the shape of Sterling
pounds al one constitutes income or for that matter | receipt
of income. It may also be noticed that in its returns
relating to the assessnent years 1967-68 and 1968-69, the
assessee stated that it was naintaining its

106

accounts on mercantile basis. Only in-the returns relating
to the assessnent year 1968-69, did it raise the plea that
it was nmaintaining its books, with respect to the -said
royalty amount, on cash receipt basis. (The Tribunal appears
to have stated that for the year 1964-65 too, the assessee
had stated ,cash basis’ but it is not clear for what purpose
the said plea was raised. One thing is clear: the -assessee
did not say at any time earlier to A Y. 1968-69 that receipt
of nmoney in U K alone is receipt by it). It also took the
rather strange plea that the Indian Conpany was not aware of
the nethod of accounting adopted by the assessee and,
therefore, it made the aforesaid incorrect statement in the
returns relating to the years 1966-67 and 1967-68. Thi s
plea, the Appellant Assistant Conm ssioner refused to
countenance. It is significant to notice that the assessee
did not say that the nmethod of accounting adopted by it for
all its incone was on cash basis. It confined the said plea
to its Indian inconme alone. The said plea, it should be
noti ced, had no significance by itself. Its significance
lies when we examine the said pleain the fight of the
further contention of the assessee that it did not actually
receive the anount fromthe Indian Conpany. W put a
pointed question to the |earned counsel for the assessee
whether it was the assessee’s case at any stage that the
credit entry nmade in the account books of the Indian Conpany
in favour of the assessee was a bogus or a mere make-believe
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entry. The counsel replied that it was not its case at any
point of time. Hi s contention was that the nere entry in
the account books of the Indian Conpany does not anmpunt to
recei pt of income by the assessee. The assessee had been
very careful not to say that the Indian Conpany did not
place the said amount at the disposal of the assessee.
I ndeed, he replied to a further question by us that even if
the said ambunt were put by the Indian Conpany in a Bank to
the credit of the assessee, it could not have been said that
the assessee has received the anmount. In other words,
according to the learned counsel, the said royalty income
can be said to have been received by the assessee only when
it received the sane in UK It is this extrene argunent
which led the H gh Court to make the observations quoted

herei nbefore. It would i mediately be evident that this was
not the basis put forward by the assessee at any point of
time till it to the filing of return for the assessment year

1969- 70. We are not suggesting that it is estopped from
doing so. - W are only saying that the said plea was not and
is not acceptable. The receipt of the said incone in the
UK, inour opinion, is immterial. It nmay happen that a
non-resi dent assessee may choose not to repatriate his
i ncome/ profits to his parent

107
country; he may choose to plough back the said anpbunt in
India for such purposes as he may choose. It cannot be said

in such a situation that he has not received the income in
India. In Raghava Reddi v. CL T., Andhra Pradesh, 44 |.T.R
720 the non-resident conpany instructed the  assessee, in
view of the difficulties in this country in  remtting the
noni es abroad, to credit the anmount due to it on account of
conmission in the account Books of the assessee awaiting
further instructions regarding its renmittance. The assessee
was assessed as the statutory agent of the non-resident
conpany. The 1. T.O assessed the ampunts credited in the
accounts of the assessee as the inconme of the non-resident
conpany. The contention of the assessee was that nmere entry
in the Books of the assessee cannot ampbunt to receipt and
that the ampbunts cannot be assessed until they were actually
paid over to the non-resident company or  dealt with
according to its directions. Rejecting the contention, it
was held by this court that as soon as the npnies were
credited to the account of the non-resident (Japanese) com
pany, it nust be held that it "received" the same and are
t axabl e. H dayatul lah, J. speaking for +the Constitution
Bench observed:
"This |eaves over the question ~which was
earnestly argued, nanely, whether the amounts
in the two account years can be said to be
received by the Japanese conpany in t he
taxable territories. The argunment is that the
noney was not actually received, but the
assessee firmwas a debtor in respect of ' that
amount and unless the entry can be deened to
be a paynent or receipt, clause (a) cannot
apply. W need not consider the fiction, for
it is not necessary to go to the fiction at
all. The agreenent, from which we have quoted
the relevant term provided that the Japanese
conpany desired that the assessee firm should
open an account in the name of the Japanese
conpany in their books of account, credit the
amounts in that account, and deal with those
amounts according to the instructions of the
Japanese conpany. Till the nobney was so
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credited, there mght be a relation of debtor
and creditor; but after the anmounts were
credited, the nobney was held by the assessee
firmas a depositee. The noney then bel onged
to the japanese conpany and was held for and
on behalf of the conpany and was at its

di sposal. The character of the noney changed
froma debt to a deposit in much the sane
108

way as if it was credited in bank to the
account of the conpany. Thus, the ampunt rmnust
be held, on the ternms of the agreement, to
have been received by the Japanese conpany,
and this attracts the application of section
4(1) (a). I ndeed, the Japanese conpany did
di spose” of a part of anobunts by instructing
the ~assessee firmthat they be applied in a
particular way. In our opinion, the High
Court~ was right'in_ answering the question
agai nst the assessee."
Appl ying the above principle, it must be held in this case
that the credit entry to the account of the assessee in the
Books of the Indian Conpany does anount to its receipt by
assessee and is -accordingly taxable and that it is
imuaterial when did it actually receive it .in UK
In this viewof the matter, it nust be held that in the
ci rcunst ances of the case. the method of accounting adopted
by the assessee for the relevant accounting years is really
irrelevant. As explained hereinbefore, the very concept of
"receipt" as espoused by the assessee is untenable and
unacceptable. The order of remand nade by the Tribunal was
thus unnecessary. 1In the circunstances, we do not ‘think it
necessary to express any opinion onthe -question  whether
there is any conflict or inconsistency between Section 5(2)
and Section 145 of the Act nor is it necessary to  express
ourselves on the view expressed by the H gh Court that in
the case of a non-resident assessee |ike the petitioner
cl ause (a) of sub-section (2) of Section 5  has no
application whatsoever and that Section 5(2)(b) governs it
irrespective of the fact whether it maintains its —accounts
on cash basis or mercantile basis. The question referred
did not really arise in the facts and circunstances of the
case and need not have been answered. The Tribunal = shal
conplete the assessnents in question in the light ~of this
j udgrent .
In view of the above, it is unnecessary for us to deal with
the decisions cited by the | earned counsel for the assessee.
The first decision cited by himis in CI.T v. Macnzillan &
Co., 33 I|.T.R 182 regarding the powers of the Appellate
Aut hority. The second decision is in Keshav MIls Ltd. .
CL T., Bonbay 23 |I.T.R 230. The principle of this decision
does in no way support the principle contended for by the
appel | ant .
The appeal s accordingly fail and are dism ssed. No costs.
N. V. K
Appeal s di sm ssed
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