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PETI TI ONER
AVAR JYOTI STONE CRUSTI NG CO

Vs.
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THE UNION OF | NDI A AND OTHERS

DATE OF JUDGVENT:
08/ 08/ 1961
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BENCH

AYYANGAR, N. RAJAGOPALA
SI NHA, BHUVNESHWAR P.( CJ)
DAS, S. K

SARKAR, A. K.

MUDHOLKAR, J. R

Cl TATI ON:
1967 AIR 46 1962 SCR (3) 62

ACT:
Quarry-Refusal of permit-Omership of minerals-Presunption-
Punj ab Land Revenue Act, 1887 (XVII| of 1887) s. 42.

HEADNOTE:

The appel | ant had been granted a pernit by the Collector for
quarrying store upto,June 30, 1957 under the Delhi. M nor
M neral Rules 1938 framed under s.155(1) of the Punjab Land
Revenue Act, 1887. On the expiry of the termof this permt
the appell ant applied for another permt but it was  refused
on the ground that the | and had been incl uded
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in a controlled area" reserved for other purposes by
proceedi ngs under the Delhi (Control - of Buildings) Act,
1955. The appellant filed a suit praying for a declaration
that it had a right to quarry stones fromthe land in suit
without a permit as the ownership of the mnerals was vested
in the | andowner fromwhomit had taken the land and for a
mandanus to the collector to grant the permit as the 1955
Act had ceased to be operative after Decenber 30, 1937

Held, that the appellant had not proved its title to the
mneral rights in the land and was not entitled to the  dec-
| aration. Section 42(2) Punjab Land Revenue Act, ~ 1887,
provi ded that when in any record of rights, conpleted /after
Novermber 18, 1871, it was not expressly nentioned that any
quarry belonged to the Governnent it shall be presumed to
bel ong to the |l andowners. |In the present case neither party
produced any such record of rights, and no presunption coul d
be invoked in favour of the owner. The presunption arises
only when such a record of rights is before the court and
flows fromthe contents of the document.

Hel d, further, that the application for a permt was refused
on good and rel evant grounds. The subsequent repeal of the
Del hi (Control of Buildings) Act, 1955, did not entitle the
appellant to an order directing the issue of a pernmt as no
other application for a permt was pending at that tine.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 112 of 1961
Appeal by special |eave fromthe judgnment and order dated
Sept enber 26, 1960, of the Punjab

Hi gh Court, (Circuit Bench) at Delhi in R S. A

No. 123-D of 1959.

N. S. Bindra, |. C Jain and O P. Rana, for the
Appel | ant .

C. K. Daphtary, B. Sen and T. M sen, for

Respondents Nos. 1 to 3. Tarachand Brijnohan Lal, for

Respondent No. 4.

1961. August 8. The Judgnent of the Court was delivered by

AYYANGAR, J.-This appeal has been filed pursuant to |eave
granted by this Court under
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Art. 136 of the Constitution against the decision of the
Punj ab Hi gh Court in second appeal No. 123-D of 1959.

The appellant-firm is the |essee under a |ease dated
Decenber 21, 1955 of kasra Nos. 1621, 1646, 1652, 1653 and
1703 in Naraina Village within the adninistration of the
Chi ef Commi ssi-oner of Delhi. As |essee the firmwas working
certain stone-quarries in the fields which were the subject-
matter of its |ease; The right of persons to quarry in the
area is subject to the provisions contained in the Delh

M nor Mneral Rules, 1938 framed in exercise of the powers
conferred by s.155(1) of the Punjab Land Revenue Act, 1887.
Under these rules an application has to be nade to the
Collector for the grant of pernmits to effect quarrying who
was enpowered to grant them at hi's discretion, the duration
of these permts being one year; Wen such —quarrying took
place the royalty at the rates specified in the rules was
payabl e by the permt-holder. The rules, however, expressly
saved fromtheir operation and fromthe need for a permt or
the payment of royalty, the quarrying of ‘any mineral proved
to be on land belonging to the land-owner in which he had
the right ’'to the mneral under s.42 of the Punjab Land
Revenue Act, 1887. The appellant-firmhad applied for and
obtained permts wunder these rules and were paying the
royalty prescribed therefor fromthe commencenent of ~ their
| ease right up to June 30, 1957. For quarrying thereafter
its application for a permt was not granted. The
appel lant-firm thereupon issued notice to the governnenta

authorities under s;80 of the Gvil Procedure Code and filed
the suit out of which the present appeal arises, on October
8, 1957.

The appellant prayed in the suit for two main reliefs : (1)
a declaration that it had a right to quarry stones from the
suit-land apparently
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even without a permt, and (2) alternatively for a perpetua

injunction directing the defendants-the Union of India and
the Collector and the Del hi Devel opment Authorities-to issue
the required permt on paynent of royalties as before. The
first of the above reliefs was based on the plea that the
| and-owner fromwhomit claimed title under the | ease, had
vested in himthe ownership of the mnerals with the result
that the appellant had a right to effect the quarrying
without the necessity for a permit under the Delhi M nor
Mneral Rules referred to earlier. The other alternative
prayer was rested on the ground that even if the minera

rights in the suit-land vested in Governnent, the appellant
had a legal right to carry on quarrying operations on the
land and that there was an obligation on the part of the
Collector to grant the permit applied for. It was the
further case of the appellant that the Collector refused the
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permt mala fide, and for reasons which were extraneous to
the purpose for which the power to grant permits was vested
in himunder the statutory rules. The Trial Court dism ssed
the suit holding against the appellant on every crucia
i ssue and this judgment has been affirmed by Courts right up
to the High Court in the judgnent now under appeal
Two principal points have been urged by M. Bindra-|earned
counsel for the appellant in support of its plea. Hs first
contention was that the |earned Judge of the Hi gh Court had
m sunder st ood and mi sapplied the provisions of s.42) of the
Punjab Land Revenue, Act and , that, if that section were
properly construed, the appellant’s | essor should be held to
be the owner of the mineral rights in the suit- |ands. For
understanding this contention it is necessary to set out the
terms of s.42. It reads

"42. (1) When in any record-of -rights

conplet ed before the eighteenth day of

66
Novenber, 1871, it is not expressly provided
t hat any forest, quarry, unclained, un-

occupi ed, deserted or waste |and, spontaneous
produce or other accessory interest in |and
bel ongs to the |and-owners, it shall be
presuned to belong to the Government.

(2) When in any record-of-rights conpleted
after that date it is not expressly provided
that any forest or quarry or any such land or
i nterest belongs to the Government it shall be
presuned to bel ongto the | and-owners.

(3) The  presunption created by subsection
(1) may be rebutted by show ng-

(a) from the record or report nmade by the
assessing officer at the tine of assessnent,

or
(b) if the record or report is silent,  then
from a conparison between the assessment of
villages in which  there existed, ‘and the
assessment of villages of simlar character in
which there did not exist, any  forest or
quarry, or any such land or interest,
that the forest, quarry, land or interest was
taken into account in the assessnment of the
| and-revenue.
(4) Until the presunption is so rebutted
the forest, quarry, land or interest shall be
held to belong to the Governnent.”
Learned Counsel is, no doubt, right in his sub. mssion that
the |earned single Judge of the Hi gh Court wongly treated
sub-cl. (4) of this section as equally applicable to the
presunption raised in favour of the | andowner by sub-s. (2),
but this does not, however, establish that the appellant is,
on the facts of this case, entitled to i nvoke the pre-
67
sunmption enacted in sub-s.(2). It was comopn ground . that
records of-rights had been prepared in respect of the
village of Naran twi ce after 1871 though the relevant
entries in the docurments were not placed before the Court by
either side. M. Bindra submitted that if once it was roved
that a record-of-rights had been prepared for a village
after 1871, the presunption in sub-s.(2) in favour of the
| and- owner being entitled to the minerals was attracted and
that as the defendants in the present case had not produced
the record-of-rights the, Court should have proceeded on the
basis that the appellant bad proved its title to the
m nerals. W are wholly unable to accept this construction
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of the section. Section 42 (2) raises a presunption against
the Governnent when in any record-ofrights conpleted after
Novenber 18, 1871 it is not expressly provided that any
quarry belongs to the Government, but this presunption
arises only when the record-of-rights is before the Court
and flows fromthe contents of the produced docunent. The
sub-section is no authority whatsoever for raising a
presunption as to the contents of a recordof-rights which is
not produced and is not before the Court. Learned Counse

for the appellant is not also justified in inviting the
Court to draw a presunption agai nst the defendants from the
non- producti on of the docunent, because the record-of-rights
is a public docunent ‘and therefore available to the
appel l ant as well who could have obtained a certified copy
and filed it if it supported its case. The appel | ant
produced for the year 1948-49 nerely the Janabandi account
of the wvillage and relied on the fact that there was no

mention therein of the Government being proprietor of the
m neral rights ; but obviously the contents of this docunent
coul d have no bearing on the customobtaining in the village
as to the proprietorship of the nmnerals which would find
mention only in a wajib-ul-arz and a janmabandi account is
certainly’ not a docunent on the basis of which the
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presunption in s,/42(2) could be invoked. The position

therefore, was that the relevant record of-rights was not
before the Court and consequently the presunptions raised
neither by sub-ss.(1) or (2) of s.42 could be invoked in
favour of CGovernnent or the owner.

There were, however, two facts before the. Courts on the
basis of which the title to the, mineral s could have been
decided. The first was that the appellant had been " working
the mnerals only on the strength or permits obtained from
the Collector and, as we have pointed out earlier, this
coul d have happened only if its I'essor was not the owner of
the mnerals. Learned Counsel, no doubt, sought to  explain
this conduct of the appellant on the basis that it mght
have nade application for a permt under a mstake'as to its
rights. This however does not help him because the naking
of the application would constitute an-adni ssion which woul d
throw upon the appellant burden of proving that it was done
under a mstake and the mstake established to the
satisfaction of the Court. This was not even attenpted.
This apart, a plaintiff who cones to Court wth an
allegation that be is the owner of the mneral s would have
to prove his title to the property before he, could  succeed
in the suit, but the appellant |ed no evidence to prove his
title. M. Bindra made a submi ssion that a presunption in
favour of the plaintits ownership arose under s. 110 of the
I ndian Evidence Act by reason of the appellant’s adnitted
possession of the property. This however is -entirely
wi thout force, since the possession of the ninerals, wth
which alone we are now concerned was under the ' permt

granted by the Collector-a situation which clearly negatived the

fs ownership of the mnerals having regard to

the schenes of the Mnor Mneral Rules. The Courts bel ow
were therefore right in holding that the appellant’s claim
on the basis of established proprietary rights to the quarry
shoul d fai
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The respondents have filed in this Court an application for
the adnmission of additional evidence and the itenms of
evi dence so sought to be adnmitted are the entries in the
wajib-ul-arz of the record-ofrights of the suit-village
prepared in 1880 and 1908-09. These clearly recite the fact

pl aintif




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

that the Government were owners of the stone-quarries in the
vi | | age. Learned Counsel for the appellant strenuously
objected to the adnmission of additional evidence at this
stage and subrmitted that if the application were allowed he
should be given an opportunity of adducing evidence to
di sprove the correctness of these entries. |In view of our
conclusion as regards the rights of the appellant even
wi thout these additional documents, we do not consider it
necessary to admit them W hold that the appellant has not
proved its title to the mineral rights in the suit-lands and
that its claimfor a declaration on that basis was properly
di sm ssed by the Courts bel ow

The ot her point urged by |earned Counsel was that even if it
be that the Governnent were the proprietors of the mnerals
and the permission of the-Collector was necessary to be
obtained under the M nor’ Mwneral Rules, 1938, still the
Col  ector was under a | egal obligation to grant a permt to
t he appel Lant sunl ess there were proper grounds for refusing
the perm't and that the grounds of his refusal in the
pr esent case were inproper and mala fide. In this
connection it was pointed out that the Collector had refused
the permt sought by the appellant because of a resolution
of the Del hi Devel opment Provisional Authority constituted
under Act 53 of 1955. By reason of proceedings of that

authority the land in suit bad been included in "a
controlled area", i.e., an area which was reserved for other
purposes, wth the result that it was thought proper and
expedient to prohibit quarrying init: 1In the plaint it was
al l eged that the Collector acted-inmproperly
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in giving effect to the recomrendation of the Board in the
matter of prohibiting quarrying on the  suit-land. Bef ore

us, however, |earned Counsel did not seriously contest, the
position that if the land was in "a controlled area" ' under
Act 53 of 1955 and there was need to prohibit quarrying in
the interests of the health of the people inhabiting the
residential area, adjoining the quarries, and the Collector
was apprai sed of this fact by the Devel opment Authority, the
order of the Collector refusing permssion could not be
successfully inmpugned. But |earned Counsel urged that Act
53 of 1955 had ceased to be operative after Decenber 30,
1957 when it was replaced by the Del hi Developnent Act  of
1957 and that under the latter enactment the area had not
been so notified. Having regard to this changed situation
the contention was, that at the date when the trial Court
passed judgment it should have taken judicial notice of the
fact that Act 53 of 1955 had ceased to be in force and that
the notification thereunder had | apsed, and that if these
matters were taken into account the appellant had a  clear
legal right to the relief of mandamus which he prayed for,
directing the Collector to grant the perm ssion sought. It
is not necessary for the purpose of this case to exanine the
[imts subject to which a Court could take into account
subsequent facts and afford relief on the basis of  such

facts. The position so far as the appellant was concerned
was this : It had nade an application to the Collector to
permt it to quarry stones and this had been refused. It
was this refusal which was challenged as illegal and it was
on this basis that the relief of mandatory injunction was
sought in the plaint. It would be one thing if the

appel | ant was able to make out the case that the Collector’s
refusal to grant the permission in April-My 1957 was
i mproper but that is not the situation her.-. The argunent
was that the Trial Court ought to have taken into account
the fact that | ong subsequent to the filing
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of the plaint the statute or order which justified the
refusal of the perm ssion had ceased to exist and that this
vested in the appellant a right to obtain the grant of a
permt. The argunent, in our opinion, proceeds on a
fallacy. If the application of the appellant was properly
refused by the Collector before the suit, the result was
that there was no pending application before the authority
for the grant of a permt. It is comon ground that during
the pendency of there proceedings in the trial Court no
fresh application was made to the Collector on the basis of
the altered state of facts. There was corsequently no
application pending before the Collector which he could be
directed by the issue of a mandatory injunction by the Court
to grant. It is clear therefore that the change in the |[|aw
in the shape of Act 53 of 1955 ceasing to be operative does
not assist the appellant-to obtain any relief in this suit.
In the view we have taken it iis not necessary for wus to
'canvass 't he point-which has been discussed in the Courts
below as to whether in cases where the Governnent is the
owner of _a property its discretion'in its managenent and
control could be the subject of directions by the Court
unl ess, of course, the statute or statutory rule enables
i ndividuals to claimany particular rights.

The appeal fails and is dism ssed with costs.

Appeal dism ssed
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