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ACT:

Kerala State & Subordinate Service Rules, 1958-r. 28(b)
(ii)-Scope of -CGovernnent servant appointed as | ower division
clerk rel axi ng m ni mum  educati onal qgualification-No
provi si on in rule prescri bing m ni mum educati ona
qualification for pronoti on- Executive order prescribing
qualifying test for pronotion-Validity of.

HEADNOTE

The respondent, who originally belonged to the Madras
M nisterial Service, was allotted to the State of Kerala as
a lower division clerk on the reorganisation of States. On
the ground that he belonged to a conmmunity which was
educationally backward the State Governnent of W©Madras
appointed him as a lower division clerk relaxing the
requirenents of r. 29 of the Special Rules for Mdras
M ni sterial Service whi ch prescribed nm ni mum  genera
educational qualification for appointnent to service under
the State CGovernnent.

In 1957 the State CGovernnent of Kerala issued an order
providing that, wuntil comobn service rules were franmed
every officer in the service of the new State of Kerala
woul d be bound by the service rules of Travancore-Cochin or
Madras, to which he bel onged prior to Novenber 1, 1956.

Thereafter in supersession of all earlier. rules. the
Kerala State and Subordinate Service Rules, B 1958 /were
framed. Rule 1 of the General Rules in Part Il stated that
the rules in that part shall apply to all State and
Subordi nate Services and the holders of all posts appointed
before or after the date on which those rules cane into
force. The Special Rules contenplated by r. 2(16) of Part |
had however, not been franed.

Rul e 28(b) (ii) of Part Il provided that all pronotions
or appointnments by transfer [other than those nentioned in
cl. (i) of this rule] shall be made in accordance with the
seniority, subject to the person’s fitness for appointnent.

In 1961, persons who did not possess the genera
m ni mum educational qualifications but were appointed as
lower division clerks, were allowed to sit for a qualifying
test for pronotion to upper division clerks.

In the gradation list of officiating |ower division
clerks prepared, the respondent was shown at no. 1 place.
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Even so, when two vacancies of upper division clerks
occurred, two persons junior to him in the gradation |ist
were pronoted ignoring the respondent.

In his wit petition under Art. 226 of the Constitution
the respondent contended that the exenption granted to him
renoving the bar of educational qualification enured to him
for all purposes, and therefore, pronotions of two juniors,
ignoring r. 28(b)(ii) under which seniority was the basis
for pronotion, amounted to denial of equal treatnent
guaranteed under Arts. 14 and 16 of the Constitution
243

A single Judge of the Hi gh Court dism ssed the petition
on the ground that the exenption granted was for the limted
purpose of enabling the respondent to be appointed and
continued in the post ~of lower division clerk but that it
did not renmove the bar of minimum qualification for
pronoti on.

On appeal the division bench reversed the order of the
singl e Judge, and directed the Government to pronote him and
determ ne hi's rank in the cadre of upper division clerks.

On appeal to this Court it was contended on behal f of
the appellant that (1) the Special Rules contenplated by r.
2 of Part | read with the State Government’'s order of 1957,
were the Special Rules contained in the Madras Mnisteria
Service Rules; (2) even if r. 28(b)(ii) was applicable it
was well within the power of the State Governnent to
prescribe a test to judge the fitness of persons who were
exenpted from the mninum educational qualifications when
appointed as |ower division clerks and (3) 'there was a
reasonabl e basis for classifying those persons who did not
possess the mnimum educational qualification as a category
apart fromthose who possessed such a qualification

Di sm ssing the appeal
N

HELD: 1 (a) The Special Rules, ~for the purposes of
Kerala Rules of 1958, would be as defined in r. 2(16) of
Part |. That definition contenpllated that Special Rules
woul d be franed by the Governor but no such rul es had been
franmed. [248 H

(b) In the nmatter of promotion -as on —upper division
clerk the respondent was governed by r. 28(b)(ii) in Part
1. [249 A

2. It cannot be said that the inpugned notification
nerely "supplenmented" or filled up a gap in the statutory
rules. It tended to superinpose or super-add by an executive
flat on the statutory rules sonmething inconsistent with the
sane. If the statutory rules franed by the Governor or any
| aw enacted wunder Art. 309 is silent on any particular
point, the governnent can fill up that gap and suppl enent
the rule by issuing adm nistrative instructions not
inconstant with the statutory provisions already franed or
enacted. [253 D; 250 (]

In the instant case, however, it could not be said that
there was a gap in the statutory provisions in the matter of
pronotion fromthe cadre of |lower division clerks to that of
upper division clerks.

3(a) The classification made by the inmpugned governnent
order was not only unfair and irrational but also, virtually
amount ed to abandonment of the test of seniority-cumfitness
provided in r. 28(b)(ii). [252 GH

(h) By virtue of s. 3 of the Kerala Public Services
Act, 1968, the 1958 Rules were deened to have been nmde
under the Act and were continued until superseded by rules
made under that Act. No Special Rules relating to upper
di vision clerks having been nade the General Rules in Part
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Il would be applicable to upper division clerks, also. [250

(c) The 1958 Rules superseded all earlier rules. The
General Rules did not provide any m ni num  genera
educational qualification for pronotion to
244
the cadre of upper division clerks. There is nothing in r.
28(b)(ii) or el sewhere, which provides that a | ower division
clerk would be presunmed to be unfit for pronotion to upper
di vi si on unl ess he possessed the nini nrum general educationa
qualification or passed the qualifying test. [250 G H|

There is nothing to show that the respondent was
consi dered for pronotion but was found unfit. [251 B

(d) (i) The i mpugned. notification prescri bed t he
qualifying test for pronotion, not for all, but only for one
category of persons with reference to the manner in which
they initially entered service. The respondent and others
i ke him  appointed as |ower division clerks after granting
t hem exenpti on, had been singled out for this discrimnatory
treatnment. [251 F]

(d) (ii) There is nothing on record to show that the
duties discharged by the clerks of the upper division were
substantially different fromthose in the |ower division
[251 GH

(iii) The statutory rule did not war r ant the
classification nade /by the inpugned order. It inpinged upon
the statutory rule inasnuch as it laid down that even if a
lower division clerk who entered service as a result of
exenption from possessing m ni num-educational qualification
satisfied the criterion of seniority-cumfitness prescribed
by this rule, he shall not be considered for pronotion
unless he qualified in the test. The relevant rule did not
provi de any ninimum general educational qualification for
promotion to upper division. [252 A-B]

Roshan Lal Tandon v. Union of India, [1968] 1 SCR 185;
fol | oned.

State of Jammu & Kashmr v. Triloki Nath Khosa & O's.
AR 1974 SC 1; hel d inapplicable.

4. Though ordinarily the court wuld not issue a
direction requiring the government to pronote an aggrieved
enpl oyee and thereafter determne his rank in the cadre, in
the peculiar facts of this case the respondent satisfied the
two-fold criterion for pronotion laid down in r. 28(h)(ii)
and since the existence of both the criteria for pronotion
were not in dispute the H gh Court was justified in issuing
the direction, it did. [253 A-B; E]

JUDGVMVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 2036 of
1969.

Appeal by special leave fromthe Judgnent and. Order
dated 18-12-1968 of the Kerala Hgh Court in WA No.
167/ 67.

Dr. V. A Sayied Mihamed and K M K. Nair for the
Appel ant .

A. S. Nanbiar and D. D. Gupta for the Respondents.

The Judgrment of the Court was delivered by

SARKARI A, J. This appeal by special |eave, directed
against a judgnent, dated Decenber 18, 1968, of the High
Court of Kerala, arises out of these facts:

245
Koyakutty, Respondent herein, entered service of the forner,
Madras State on May 1, 1943 as tenporary Section Witer on
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probation in the Registration Departnent. He did not possess
the mininmum general educational qualification prescribed by
Rule 29 of the Madras Mnisterial Service Rules. This rule,
inter alia, provided that no person shall be eligible for
appointnent to the service in any post either by direct
recruitment or by recruitment by transfer on pronotion
unl ess he possesses the m ni mum gener al educati onal
qualification prescribed in the Schedule to the GCeneral
Rul es. The GCeneral Rules provided that the passing of the
Secondary School Leaving Examination or other equivalent
exam nation shall be the mnimum educational qualification
for appointnment to the Mnisterial Service.

The State Governnent, however, had the power to exenpt
a person fromthis qualification. The Madras Governnent
passed an Order, dated April 15, 1954, (Ex. P-11),
exenpting, him from the said qualification for being
appointed as a Lower DivisionnCerk in the Registration
Departnment. It wll ~be wuseful to quote this order in
ext enso:

"The Governnent consider that in view of the fact
that Sri M B. Koyakutty belongs to a community which
is educationally backward, the petitioner should be
exenpt ed from ~ the m ni mum  gener al educati onal
qualification, 'so as to enable himto be appointed as a
Lower Division Clerk in the Registration Departnent
under GO Ms. / No. 2858 Rev. dt. 2-11-50 in his
turn........ The CGovernor of Madras accordingly rel axes
rules 28 and 29 of the Special Rules ‘for the Mdras
M ni sterial Service in favour of Sri M B. Koyakutty, a
tenmporary Section Witer inthe Registration Depart nment
inthe Registration District of Palghat in order to
enable him to be appointed as a Lower ~Division Oerk
in that departnent.

Sd/-S. K. Chettu,

Secretary to Govt."

As a result of this exenption, Koyakutty was appointed
a Lower Division Cerk in the Registrati on Departnment on May
19, 1954.

Consequent on the reorganisation of the States in 1956,
Koyakutty was allotted to the Kerala State Service as Lower
Division Clerk in the Registration Departnent.

On May 16, 1961, the Government of Kerala issued an
Order, in consultation with the Public Service Conmssion,
that "all such
246
persons who did not possess the general m nimum educati onal
qualification and were appointed as Lower Division d erks,
after granting them exenption fromthat qualification", may
be allowed to sit for a qualifying test to be conducted by
the Conmission, and in case they secure a certain nininmm
percentage of narks, they nmay be regarded as possessing the
m ni mum general qualification of the S.S. L.C. Standard for
purpose of pronotion to Upper Division and hi gher grades or
continuance in the Upper Division, as the case may be. The
order further stated that the case of those who have been
appointed and are continuing in the Upper Division, they
need not be disturbed for the present, but they should be
reverted, if they fail to qualify at the next such
exam nati on of the Commi ssion. According to para 3 of the
Order, "the mninum marks to be obtained for being declared
eligible for pronotion to or continuance in the Upper

Division etc........ will be issued separately."
A gradation list of Clerks was prepared by the District
Regi strar, Palghat, in which Koyakutty was shown at No. 1

among the officiating Lower Division Cerks, while the
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original respondents 1 and 2 were shown at Nos. 7 and 6,
respectively.

In July 1966, two vacancies occurred in the cadre of
Upper Division Cerks in the Departnent. The origina
respondents 1 and 2, who were junior to Koyakutty, were
pronot ed agai nst those vacancies as Upper Division O erks.

Koyakutty thereupon filed a wit petition under Article
226 of the Constitution in the Kerala Hi gh Court, praying
that the pronotion of original respondents 1 and 2 be
guashed and a direction be issued requiring the District
Regi strar, Palghat, and the State of Kerala to consider his
claimand to pronote himin preference to the origina
respondents 1 and 2.

Koyakutty's contention was that wunder the Rules,
seniority should be the basis for pronotion; and pronotion
of his juniors anounted to a denial of equable treatnent
guaranteed under Article 14 and 16 of the Constitution. H s
stand was that the exenption granted to him by the
Governnent, renmoving the bar frombeing appointed in the
M ni steri'al “Service enured for all purposes. This contention
was rejected by the trial Judge, who held that the exenption
granted to Koyakutty was for the linmted object of enabling
himto be appointed and continued in the post of a Lower
Division Cerk and did not renmove the bar of mnimm
educational qualification for his pronption to the post of
Upper Division Cerk. In the result, Koyakutty's wit
petition was di sm ssed.

247

On appeal by Koyakutty, a Division Bench of the Hi gh
Court reversed the judgnent of the | earned Single Judge, and
directed the District Registrar, Palghat, and the State
CGovernment to treat Koyakutty as eligible for pronotion as
an Upper Division Cerk and pass necessary orders on that
basis. The Division Bench further directed that Koyakutty’s
rank in the cadre of Upper Division Clerks will, also, be
determ ned after he is pronpted to that Cadre.

Hence this appeal by the District Registrar, Pal ghat
and the State.

The first question that falls to be considered is,
whether in the natter of promption to the -cadre of Upper
Division Cerks, the respondent was governed by the Mdras
M nisterial Service Rules or by the Kerala State  and
Subor di nate Service Rules, 1958 ?

The Governnent of Kerala, on February 25, 1957, issued
an Order S(D)S-43405/56/PD to the effect that as an interim
arrangenent, every officer in the service of the new State
woul d be bound by the Service Rules of Travancore-Cochin or
Madras, as the case may be, to which he belonged prior to
Novenber 1, 1956 until comon service rules are framed and
i ssued.

Thereafter, in exercise of the powers under the proviso
to Article 309 of the Constitution, the Governor of Kerala
in supersession of all rules on the subject, franed the
Keral a State and Subordi nate Services Rules, 1958. Part | of
these Rules deals with prelimnary natters. Rule 2(16) in
Part | defines "Special Rules" as neaning "the rules in Part
Il applicable to each service or class of service." Such
Speci al Rul es have not, however, been framed by the
CGovernor. Part Il contains the General Rules. Rule 1 in Part
Il delineates the scope of the CGeneral Rules. It runs thus:

"The rules in this Part shall apply to all State
and Subordinate Services and the holders of all posts,
whet her tenporary or permanent in any such service
appointed thereto before, or after the date on which

these rules come into force as provided in sub-rule (b)
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of rule 1in Part 1 except to the extent otherw se

expressly, provided (a) by or under any law for the

time being in force, or (b) in respect of any nmenber of
such service by a contract or agreement subsisting
bet ween such nenber and the State Government."

248

Rule 2 in the same Part provides:

"2. Relation to the Special Rules.-If any
provision in the General Rules contained in the Part is
repugnant to a provision in the Special Rules
applicable to any particular service contained in Part
11, the latter shall in respect of that service,
prevail over the provision in the General Rules in this
Part."

It will bear repetition that since no Special Rules, as
defined in Rule 2(16) of Part |, have so far been franed by
the Governor wunder Article 309 of the Constitution, Rule 2
in Part 1l has remai ned oti se.

Rul e ‘28 in Part Il provides regarding pronotion. C ause
(i) of clause (b) of this rule deals wth pronmotion and
appoi ntnent by transfer toa selection category or Selection
Grade in a service. Such pronotion shall be nmade on the
basis of nerit and ability, seniority being considered only
where nmerit and ability are approxi mately equal. Sub-clause
(ii) of <clause (b) of Rule 28 is captioned: "Pronotion and
appoi nt nent by transfer to higher -posts according to
seniority". Its material part, as it stood before the
amendnment of Decenber 28, 1970, reads as under

"Al'l other pronotions-or appointnents by transfer
shal |, subject to the provisions of these rules and the
special rules, be nmade in accordance w th ‘'seniority
subject to the person’s fitness for appointnent."

It is contended on behalf of the appellants  that by
virtue of the Kerala Governnent Order ~dated February 25,
1957, referred to earlier, ‘the Special Rules contained in
the Madras Mnisterial Service Rules, continued to govern
the respondent because those Special Rules have not been
superseded by the Kerala Rules of 1958. The point sought to
be made out is that the Special Rules, within the meani ng of
Rule 2 in Part 1l read with the aforesaid Governnment Order
dated February 25, 1957, wll nmean the Special Rules
contained in the Madras Rules. A simlar argument was raised
before the Appellate Bench of the H gh Court, also, and it
was repelled, and, in our opinion, rightly. Special Rules

for the purpose of the Kerala Rules, 1958, will _be as
defined in Rule 2(16) in Part . That definition
contenmpl ates that Special Rules in Part Il wll be framed

by the Governor of Kerala. But, no such rules have so far
been franed.

We have, therefore, no hesitation in holding, in
agreement with the Hgh Court, that in the matter of
pronoti on as an Upper Division
249
Clerk, the appellant was governed by Rule 28(b)(ii) in Part
.

The alternative contention that has been advanced on
behal f of the appellant 1is that even if Rule 28(b)(ii) was
applicable, then also, it was well within the power of the
State Governnent to prescribe a test to judge the fitness of
those persons who did not possess the mninum educationa
qualification and were appointed as Lower Division Cerks on
bei ng exenpted fromthat qualification by Government Order.

In this connection, reference has been made to Article
162 of the Constitution, to show what the State Governnent
could do by framing a statutory rule under Article 309,
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proviso, could well be done by an executive order, the
executive power of the State being co-extensive with its
| egislative power. It is nmintained that the power of the
CGovernment to prescribe selective test for promtion to
hi gher service has been recognised by this Court in severa
deci sions. Reference has been made in this connection to the
decisions of this Court in B. N Nagarajan & Os. v. State
of Mysore & Os., Union of India etc. v. Majji Janganmayya
etc., State of Jammu & Kashmir v. Triloki Nath Khosa & Os.

It was further subnitted that the possession of the
m ni mum educational qualification, i.e. a certificate of
havi ng passed the S. L.C. Exam nation or any equivalent
exam nation is presunptive proof of the fitness of the
hol der thereof, for pronotion to the cadre of Upper Division
Clerks. Therefore, according to the counsel, there was a
reasonabl e basis for classifying those who did not possess
this mninmum educational qualification as a category apart
fromthose who possessed such 'a qualification. In this
context, it is further enphasised that the exenption was
granted only for the purpose of being appointed as a Lower
Di vi sion derk, and not for the purpose of further
pronoti on.

As agai nst thi's, M. Nanbiar, appearing for the
respondents, submts that once the  bar of m ni mum
educational qualification was renoved for appointnment as
Lower Division Cerk, further pronotion of the respondent
was governed by Rule 28(b)(ii), Part |- of the Kerala Rules
of 1958. After their appointnent, the respondent or others
like him who had been exenpted from possessing the m ninum
educational qualification, had become integral nenbers of
the same cadre. They <could not be singled out for hostile
treatnment. Counsel has submitted that the rule enunciated by
this Court in Triloki Nath
250
Khosa's case (ibid), is not applicable because the facts of
that case were entirely different. Counsel further stated
that any executive order issued by the Governnent, cannot
supplant the statutory rules framed by the Governor under
Article 309. Executive instructions. can operate only in
areas not covered by the rules. But here the-area was fully
occupi ed by the statutory rule 28(b)(ii).

There can be no quarrel with the proposition that if
the statutory rules franmed by the Governor or any |aw
enacted by the State Legislature under Article 309 is silent
on any particular point, the Governnent can fill ‘up that gap
and suppl erment t he rul e by i ssui ng admi ni-strative
instructions not inconsistent with the statutory provisions
already framed or enacted. The Executive instructions in
order to be valid nust run subservient to the statutory
provisions. In the instant case, however, it could not be
said that there was a gap or a void in the “statutory
provisions in the matter of pronmotion fromthe cadre of
Lower Division Cerks to that of Upper Division O erks.

After the enactnent of the Kerala Public Services Act
of 1968, the position was that by virtue of Section 3 of
that Act, the Kerala State Subordinate Services Rules of
1958 franed by the Governor under the proviso to Article 309
of the Constitution were deened to have been nade under the
Act and were continued until superseded by rul es nade under
that Act. As noticed already, no Special Rules relating to
Upper Division O erks have been framed. The General Rules in
Part Il wll, therefore, be applicable to Upper Division
C erks, also.

It will bear repetition that the preanble to the Rules
and Rule 1 in Part Il, indicate that all the previous rules
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have been superseded. These General Rules do not provide any
m ni mum general educational qualification for pronmotion to
the cadre of Upper Division Cerks from that of Lower
Division Clerks. Al that is required by rule 28 (b) (ii)
whi ch governs the promotions fromthe Lower Division to the
Upper Divi sion, is that pronotions shall be wmade in
accordance with seniority subject to the person’'s fitness
for appointnent. There is nothing in this sub-rule or
el sewhere which provides that a nmenber of the Lower Division
will be presunmed to be unfit for pronotion to the Upper
Di vi sion unl ess he possesses the m ni mum general educationa

qualification, or

251

passes a qualifying test. It is conceivable that the State
Covernment may prescribe a general test for all Cerks of
the Lower Division to judge their fitness for pronotion to
the Upper Division. But, such.is not the case here. The
respondent. and the others |ike him who were appointed as
Lower Division Clerks after granting them exenption from
possessing the mninmm general educational qualification
have been singled out for this discrimnatory treatnent.
There is nothing on the record to show that the case of the
respondent was considered for pronotion and he was found
unfit.

The ratio of 'Triloki Nath Khosa's case (ibid) does not
advance the case of /the appellant State. Therein, persons
appointed directly and by pronmotion were integrated into a
comon class of Assistant Engineers. Rule 12 provided that
Graduates anong the Assistant Engineers, shall be eligible
for pronotion to the cadre of ~Executive Engineers, to the
exclusion of diploma-holders.  This rule was a 'statutory
rule. Its constitutional validity was challenged on the
ground that it violated Articles 14 and 16 of the
Constitution. This Court, speaking through Chandrachud J.
(as he then was), repelled this contention wth the
reasoning that the classification of Assistant Enhgineers
i nto degree-hol ders and di pl oma-hol ders could not be held to
rest on any unreal or unreasonable basis. The classification
was made with a view to achieving adm nistrative efficiency
in the Engi neering Services.

It wll be seen that Tril oki Nath's -~ case, is
di stingui shable from the one before us, at least, in three
i nportant aspects. Firstly, in that case, the statutory rule
in question did not nmake any discrimnation in relationto
the source of recruitnent, it sinply provided that G aduates
al one shall go into the higher cadre of Executive Engi neers,
irrespective of whether they were appointed as~ Assistant
Engi neers directly or by pronotion. In the present case, the
i mpugned notification prescribes a qualifying test’' for
pronmotion, not for all but only for one category of persons
with reference to the manner in which they initially entered
service. Secondly, in Triloki Nath's case the post of the
Executive Engineer carries higher responsibility and duties
of a supervisory character requiring higher mental equipnent

and administrative skill. Thus, there, the classification
rested on intelligible differentia having a direct nexus to
the object (viz., administrative efficiency), to be

achieved. In the instant case, there is nothing on record to
show that the duties discharged by the clerks of the Upper
Division are substantially different fromthose in the Lower
Division. Thirdly, in the instant case the statutory rule
does not warrant the «classification nade by the inpugned
CGovernment Order. The primary criterion for pronmotion to the
Upper Division prescribed by Rule 28(b) (ii) in seniority if
the person concerned is otherwi se not unfit. The
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252

i mpugned Governnent Order inpinges upon that statutory rule
i nasmuch as it lays down that even if a Lower Division Cerk
who entered service as a result of exenption from possession
m ni mum educational qualification, satisfied the criterion
of seniority-cumfitness prescribed by this Rule, he shal
not be considered for pronotion unless he qualifies in the
test.

The rel evant statutory Rul es governing the appellant do
not provide any mnimum general education qualification for
promotion to the Upper Division

The case in point is Roshal Lal Tandon v. Union of
India. In that case, before the inmpugned notification was
i ssued, there was only one rule of pronotion for both the
departnental pronotees ~and the direct recruits, and that
rule was seniority-cumsuitability, and there was no rul e of
promoti on separately made for application to direct
recruits. As a result of the inmpugned notification, a
discrimnatory treatnent was nmade. in favour of the direct
recruits, i.e. existing Apprentice  Train Exam ners who had
al ready been -absorbed in Gade 'D- by Mrch 31, 1966,
because the notification provided that this group of
Apprentice Train Exam ners should first be acconmpdated en
bloc in Gade 'C upto 80 per cent of vacancies reserved for
them without under goi ng any sel ection. Ramaswam J.,
speaking for a Bench of five |earned Judges, held that the
i mpugned notification violated the guarantee under Articles
14 and 16 of the Constitution. The reason was that once the
direct recruits and pronotees were absorbed ' in one cadre,
they forned one class and they  could not be discrim nated
against for the purpose of further pronmption to the higher
Grade "C . In that case, it was not disputed that before the
i mpugned notification was issued there was only one rule of
promotion for both the departnental pronotees and the direct
recruits and that rule was "seniority-cumsuitability’. The
i mpugned notification was discrimnatory because in the case
of that category who were appointed as Train Exam ners by
pronotion the aforesaid test of ’seniority-cumsuitability’
prescribed by the rule for further pronotion to the higher
G ade 'C was abandoned and, instead, selection on nerit
only was adopt ed.

The principle enunciated in Roshan Lal Tandon v. Union
of India applied with greater force to the facts of the
present case because here the classification nmade by the
i mpugned CGovernnent Oder is not only unfair and irrationa
but also, virtually amounts to abandonment. —of the test of
seniority-cumfitness provided in rule 28 (b) (ii).

The last point for consideration is, whether it. was
proper for the Hgh Court to issue a positive direction
requiring the appellant to
253
promote the respondent to the Upper Division and thereafter
to determine his rank in the cadre of Upper Division Cerks.
Odinarily, the court does not issue a direction in such
positive terms, but the peculiar feature of this case is
that it has not been disputed that Koyakutty respondent
satisfies the two-fold criterion for pronotion laid down in
the statutory rule 28(b)(ii). | ndeed, the District
Regi strar, Pal ghat, who was inpl eaded as respondent 3 in the
wit petition, expressly admitted in paragraph 8 of his
counter-affidavit filed before the H gh Court, "that the
seniority of service is the basis of pronotion from the
ranks of Lower Division Cerks to the ranks of Upper
Division Cerks provided they are fully qualified by passing
the departmental tests for the purpose". It was never the
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case of the Registrar that Koyakutty was not otherw se fit
for pronotion. Indeed, even in the grounds of appeal to this
Court, incorporated in the Special Leave Petition, it is not
al l eged that Koyakutty did not satisfy the criterion of
seniority-cumfitness prescribed by Rule 28(b)(ii). The
position taken by the appellant, throughout, was that this
rule should be deened to have been "supplenented" by the
i mpugned Governnent Notification. It is not correct that the
i mpugned Notification nmerely "supplenents" or fills up a gap
inthe statutory rules. It tends to super-add or super
i mpose by an Executive fiat on the statutory rules something
inconsistent with the same. Since the existence of both the
criteria viz., seniority and fitness for pronotion to the
Upper Division prescribed by the statutory Rule 28(b)(ii),
in the case of Koyakutty was not disputed, the H gh Court
was justified in issuing the direction, it did.

For the foregoing reasons. the appeal fails and is
di sm ssed with costs.
P.B.R Appeal dism ssed
254




