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Leave granted.

Both the appeals are taken up together for disposal
The State of Punjab questions correctness of  judgnent rendered by
| earned Single Judge of Punjab and Haryana Hi gh Court in Second Appeal s
Nos. 3618/1987 and 1472/1988 affirm ng the judgnent and decree passed in
appeal by the learned Additional District Judge, Patiala. The First
Appel l ate court had reversed the judgnent and decree passed by | earned
Seni or Subordi nate Judge, Patiala dismssing the suit filed by the
r espondent - enpl oyee.

Factual background giving rise to these appeals in a nutshell is
as follows:

Respondent as plaintiff filed a suit in the Court of Senior
Subor di nate Judge, Patiala for a declaration that the order dated
13. 3. 1977 passed by the State through the Collector, Patiala renoving
himfromservice is unconstitutional, illegal, null and void, nala fide,
i neffective, inoperative, inproper and discrimnatory. A further prayer
was for a declaration that he was entitled to have his pay fixed in the
appropriate scale by counting the period of his alleged forced absence.
Averments in the plaint were to the follow ng effect: He was enpl oyed as
a Senior Compositor in the Governnent Press, Printing and Stationary
Departnment, Patiala. He was appointed in 1970 and was renoved from
service by order dated 13.3.1977. He made several representations to the
Governnment and by order dated 14.2.1979 the Governnment passed an order
for appointing himas a Junior Conpositor and consequentially the
Additional Controller, Patiala issued fresh order of appointnent
appoi nting himas a Junior Conpositor on tenporary basis as a new
appoi ntee. Three issues were framed which read as foll ows:

"1. Whether the plaintiff is entitled to the
decl arati on prayed for?

2. Whet her suit is not naintainabl e?
3. Whet her the suit is bad for non-joinder and
m s-j oi nder of necessary parties?"
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After considering the evidence on record the suit was dism ssed.
An appeal was preferred before the Additional District Judge who held
that the dismissal was bad. Though it was the stand of the State that
the work of the respondent-enpl oyee was not up to the required nmark, the
first Appellate Court held that the review of performance should have
been done every year, and since it was done after several years, the
order of term nation was bad and when the plaintiff was taken back in
service it could not have been ordered that he will be taken back as
fresh recruit. The order being whinsical in nature, no reason was
forthcoming as to why his representati ons were not rejected altogether
and why he was allowed to be taken back as fresh recruit. Wile granting
this relief the followi ng order was al so passed:

"It is nade clear that it is up to the
department to grant himor not to grant him
increnents for the past service rendered by him It
will be again for the departnent to deci de whether he
is or he is not fit to be promoted after taking his
past service into account”.

The respondent - enpl oyee filed an application purported to be nade
under Section 152 of the Code of Crimnal Procedure, 1973 (in short the
"Code’) claimng that the afore-quoted directions were not in order and
deserve to be deleted. By order dated 3.2.1988 | earned Additiona
District Judge, Patiala deleted the afore-quoted portion on the ground
that if the said portion remains, it would have the effect of
neutralizing the relief granted to the plaintiff-appellant before it.
In the aforesaid manner, the judgnment and decree passed on 4.6.1987 in
appeal was reviewed. The State filed Second Appeals Nos. 3618/ 87 and
1472/ 1988 under Section 100 of the Code before the H gh Court which by
the i npugned judgnent disnissed the sane. It is relevant to note that
first appeal related to original judgnent of the first appellate Court
whil e second one related to the order dated 3.2.1988 passed under
Section 152 of the Code nodi fying the judgment.

The Hi gh Court by the inpugned consolidated judgment in the two
appeal s cane to hold that the decision of this Court in Central Inland
Water Transport Corporation Ltd. and Anr. v. Brojo Nath Ganguly and Anr.
(AR 1986 SC 1571) was clearly applicable. Wen the enpl oyee was taken
back to service it could not have been ordered that he will be taken
back as fresh recruit. The plaintiff-enployee s services should not have
been term nated w t hout assigning any reason after six to seven years of
servi ce.

In support of the appeals, |earned counsel for the State of Punjab
submitted that the respondent-enpl oyee did not approach the Court with
cl ean hands. He was appointed on 22.12.1970 and was term nated by order
dated 18.3.1977. He went on naking representations and finally an order
was passed by the Governnent on 14.2.1979 for taking himback as a fresh
recruit on tenporary basis. The consequential order -was issued on
23.2.1979. The suit was filed nore than five years of the fresh
appoi ntnment on 8.12.1984, with a prayer to declare the termnation in
1977 to be bad. Specific stand of the departnent had not been taken note
of that there was no challenge in fact to the fresh order of
appointnent. It was not open to the First Appellate Court or the High
Court to nmake out a new case for interference. The period of limtation
prescri bed under the Limtation Act, 1963(in short the 'Limtation Act’)
for filing a declaratory suit is 3 years and admttedly a suit was filed
after seven years. In any event, there was no scope for amending the
order in the manner done in purported exerci se of power under Section
152 of the Code.

In response, |earned counsel for the respondent-enpl oyee submtted
that the decision in Central Water Transport’s case (supra) is clearly
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applicable in view of the unbl em shed conduct of the enpl oyee. There was
scope for applying Section 152 of the Code when the original order did
not reflect the true intention of the Court passing the order

We shall first deal with the case relating to the suit being

bel at ed. It appears that no specific issue was framed in that regard
though the Governnment in its witten statenent specifically took the
pl ea. Learned counsel for the State submtted that issue No.(2) was w de

enough to take note of the plea relating to linmtation. If the issue was
not framed specifically a different course was avail able to be adopted
by the respondent which does not appear to have been done. In Second
Appeal s preferred before the H gh Court also there was no specific plea
regardi ng the question of limtation. That being so, we are not inclined
to go into the question as to belated filing of the suit.

But | earned counsel for the appellant is on terra firma so far as
the submission relating to the scope of exercising power under Section
152 is concer ned:

Section 152 provides for correction of clerical or arithnetical
nm stakes in judgnents, decrees or orders or errors arising therein from
any accidental slip or omssion. The exercise of this power contenpl ates
the correction of mstakes by the Court of its mnisterial actions and
does not contenplate of passing effective judicial orders after the
j udgrment, decree or order. The settled position of lawis that after the
passi ng of the judgnent, decree or order, the sanme becones final subject
to any further avenues of renedi es provided in respect of the sane and
the very Court or the tribunal cannot, on mere change of view, is not
entitled to vary the ternms of the judgnents, decrees and orders earlier
passed except by means of review, if statutorily provided specifically
therefor and subject to the conditions or limtations provided therein
The powers under Section 152 of the Code are neither to be equated with
the power of review nor can be said to be akin to review or even said to
cl othe the Court concerned under the guise of invoking after the result
of the judgnent earlier rendered, in its entirety or any portion or part
of it. The corrections contenplated are of correcting only accidenta
om ssions or mstakes and not all ‘om ssions and m stakes which m ght
have been comitted by the Court while passing the judgnent, decree or
order. The om ssion sought to be corrected which goes 'to the nmerits of
the case is beyond the scope of Section 152 as if it is |looking.into it
for the first tine, for which the proper remedy for the aggrieved party
if at all is to file appeal or revision before the higher forum or
revi ew application before the very forum subject to the limtations in
respect of such review It inplies that the Section cannot be pressed
into service to correct an omi ssion which is intentional, however
erroneous that may be. It has been noticed that the courts bel ow have
been liberally construing and applying the provisions of Sections 151
and 152 of Code even after passing of effective orders in the lis
pendi ng before them No Court can, under the cover of the aforesaid
sections, nodify, alter or add to the terns of its original judgnment,
decree or order. Simlar view was expressed by this Court in Dwaraka Das
v. State of Madhya Pradesh and Anr. (1999 (3) SCC 500) and Jayal akshmi
Coel ho v. Oswal d Joseph Coel ho (2001 (4) SCC 181)

The basis of the provision under Section 152 of the Code is
founded on the maxi m’'actus curiae nem nemgravabit’ i.e. an act of
Court shall prejudice no man. The nmaxim"is founded upon justice and
good sense, and affords a safe and certain guide for the adm nistration
of the law', said Cresswell J. in Freeman v. Tranah (12 C B. 406). An
uni ntenti onal m stake of the Court which may prejudice the cause of any
party nust and al one could be rectified. In Master Construction Co. (P)
Ltd. v. State of Orissa (AIR 1966 SC 1047) it was observed that the
arithmetical nmistake is a mistake of calculation, a clerical mistake is
a mstake in witing or typing whereas an error arising out of or
occurring fromaccidental slip or omission is an error due to carel ess
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m stake on the part of the Court liable to be corrected. To illustrate
this point it was said that in a case where the order contains sonething
which is not nentioned in the decree, it would be a case of

uni ntenti onal om ssion or nistake as the m stake or omission is
attributable to the Court which may say something or omt to say

somet hing which it did not intend to say or omit. No new argunents or
re-argunents on nmerits can be entertained to facilitate such
rectification of mstakes. The provision cannot be invoked to nodify,
alter or add to the terns of the original order or decree so as to, in
ef fect, pass an effective judicial order after the judgment in the case.

Above being the position, the first Appellate Court was not

justified in exercising power under Section 152 of the Code and the Hi gh
Court was equally in error by putting its seal of approval thereon
Therefore, the appeal relatable to the judgnent in Second Appea

No. 3618/ 1987 is dismissed while the one relating to Second Appea

No. 1472/ 1988 is al l'owed. There shall be no order as to costs.




