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Appel lant is a cooperative society. It is registered under the Punjab
Cooperative Societies Act, 1961. It operates a sugar mll. It is said to be a
seasonal industry. At the beginning of the season, worknen are recruited
and they are retrenched at the end of it. Respondent was appointed as a
seasonal workman. ‘He was appoi nted on daily wage basis. On or about
14. 03.1992, he raised an industrial dispute in ternms of Section 2A of the
I ndustrial Disputes Act, 1947 (for short "the Act") pursuant whereto or in
furtherance whereof the State of Punjab in exercise of its jurisdiction under
Section 10(1)(c) of the Act referred the followi ng dispute to the Labour
Court by a notification dated 8.07.1996:

"Whet her term nation of services of Sh. Harnesh
Kumar workman is justified and in order? If not,
to what relief/ exact anmpbunt of conpensation is he
entitled?"

The Presiding Oficer, Labour Court, Gurdaspur opining that the
wor kman has not been able to establish that he had worked for 240 days held
that the respondent having not been called by the appellant in the subsequent
crushi ng seasons and al so having called his juniors violated the provisions of
Section 25-G of the Act. He, therefore, passed the follow ng award:

“I'n the result, in view of nmy findings on the above
i ssue, | pass an award directing the respondent to
reempl oy the workman fromthe season in which
juniors to himwere called and workman was not
called. The workman shall also be entitled to back
wages, etc. with all allied and nonetary benefits
which are granted to his juniors fromtheir joining
when wor kman was not cal | ed\ 005"

A wit petition was filed by the appellant herein questioning the
legality and/ or validity of the said award and by reason of the inpugned
judgrment a Division Bench of the High Court rejected the contention raised
by the appellant herein that the provisions of Section 25-G of the Act cannot
be said to have any application in the instant case stating:

"We, however, find no nerit in this argunent for

the reason that a positive finding has been recorded
by the Tribunal that persons junior to the worknan
had been retained and it is also adnmitted by the
Management that they had not offered any
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appoi ntnent to the respondent on account of
pendency of the dispute in Court. W are of the
opinion that had it been the case of the
Managenent that the exigencies of services did not
warrant his re-enploynent, sonething could be

said inits favour but this is not the case of the
Managenent. No offer was nade to the workman

on account of the pendency of the proceedings

bef ore the Labour Court."

The fact that the appellant operates a seasonal factory and the
respondent had not been in continuous service for 240 days during twelve
nont hs preceding his termnation is not in dispute.

Contention of the appellant is that the term nation of the respondent’s
services did not cone within the purview of the term’retrenchnment’ as
contained in Section 2(00)(bb) of the Industrial D sputes Act.

The Labour Court derived its jurisdiction fromthe terns in reference.
It ought to have exercised its jurisdiction within the four corners thereof.

The principal question which was referred by the State Governnent
was as to whether the termination of services of the respondent was justified.
The Labour Court was, therefore, not required to go into the question as to
whet her the appellant was bound to take the services of the respondent in al
subsequent seasons or’ not.

We are not oblivious of the distinction in regard to the legality of the
order of term nation in a case where Section 25-F of the Act applies on the
one hand, and a situation where Section 25-Gthereof applies on the other
Whereas in a case where Section 25-F of the Act applies the workman is
bound to prove that he had been in continuous service of 240 days during
twel ve nonths preceding the order of termi nation, in a case where he
i nvokes the provisions of Sections 25-G and 25-H thereof he nay not have
to establish the said fact. [See Central Bank of India vs. S. Satyam &
Ors.(1996) 5 SCC 419, Sami shta Dubevs. City Board, Etawah & Anr.

(1999) 3 SCC 14, Regional Manager, SBlI vs. Rakesh Kumar Tewari (2006)
1 SCC 530 and Jai pur Devel opnent ‘Authority v. Ram Sahai & Anr. 8C vi
Appeal No. 4626 of 2006 deci ded on 31st October, 2006]

However, category-w se seniority is required to be nmaintained when
different categories of workmen are appointed so as to apply the principle of
"last-cumfirst go'. A seniority list is also required to be maintained so as to
enabl e the enployer to offer services to the retrenched enpl oyees
mai ntai ning the order of seniority. The said provisions, however, would
have no application in a case where Section 2(00)(bb) of the Act is attracted.
The said provision reads, thus:

"2. (o00) retrenchnent neans the term nation by the
enpl oyer of the service of a workman for any
reason what soever, otherw se than as a puni shment
inflicted by way of disciplinary action, but does
not include

(a)-(b) * * *
(bb) termination of the service of the workman as a
result of the non-renewal of the contract of

enpl oyment between the enpl oyer and the

wor kman concerned on its expiry or of such
contract being term nated under a stipulation in
that behal f contained therein;"

Term nation of services of a workman as a result of non-renewal of
the contract of enployment on its expiry or termnation of such contract of
appoi nt nent under a stipulation in that behalf contained therein would, thus,
not attract the definition of the term’retrenchment’. [See Minicipa
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Council, Sanrala v. Sukhw nder Kaur, (2006) 6 SCC 516 and Muni ci pa
Council, Sanmrala v. Raj Kumar, (2006) 3 SCC 81]

The issue is squarely covered by a decision of this Court in Mrinda
Coop. Sugar MIls Ltd. v. Ram Ki shan and Qthers [(1995) 5 SCC 653]
wherein it was opi ned:

“I't would thus be clear that the respondents were
not worki ng throughout the season. They worked
during crushing seasons only. The respondents

were taken into work for the season and

consequent to closure of the season, they ceased to
wor k.

The question is whether such a cessation woul d
amount to retrenchnent. Since it is only a seasona
wor k, the respondents cannot be said to have been
retrenched in viewof what is stated in clause (bb)
of Section 2(o0) of the Act. Under these

ci rcunst ances, we are of the opinion that the view
taken by the Labour Court and the High Court is
illegal. However, the appellant is directed to
maintain a register for all workmen engaged

during the seasons enunerated herei nbefore and
when the new season starts the appellant should
nmake a publication/in nei ghbouring places in

whi ch the respondents nornmally live and if they
woul d report for duty, the appellant woul d engage
themin accordance with seniority and exigency of
wor k. "

Yet again, recently in Haryana State Agricul tural Marketing Board v.
Subhash Chand and Another [(2006) 2 SCC 794], this Court held:
"It is the contention of the appellant that the
respondent was appoi nted during the wheat season
or the paddy season. It is also not in dispute that
the appellant is a statutory body constituted under
the Punjab and Haryana Agricul ture Produce
Mar keting Board Act. In terns of the provisions of
the said Act, indisputably, regulations are franed
by the Board | aying down the ternms and conditions
of services of the enpl oyees working in the
Mar ket Commi ttees. A bare perusal of the offer of
appoi ntnent clearly goes to show that the
appoi nt nents were nmade on contract basis. It was
not a case where a worknman was conti nuously
appointed with artificial gap of 1 day only.
I ndi sput ably, the respondent had been re-enpl oyed
after termnation of his services on contract basis
after a consideration period(s)."

[ See al so Muni ci pal Council, Sanrala v. Sukhw nder “Kaur, (2006) 6 SCC
516 and State of Rajasthan v. Sarjeet Singh & Anr., 2006 (10) SCALE 417]

For the reasons aforenentioned, the inpugned judgnent cannot be
sustai ned which is set aside accordingly. The appeal is allowd. No costs.




